
3

M a y  2 0 0 5 J O U R N A L  O F  I N T E R N E T  L A W

Online Road Shows:
Past, Present, 

and Future
by John Reed Stark and 
William W. Hankins

W
e live in a new age. Recent advances in
technology have created a landscape likely
not envisioned by Congress when it enact-
ed the Securities Act of 1933, the

Securities Exchange Act of 1934, and the rest of the feder-
al securities laws some 70 or so years ago. The Internet has
enabled investors to access more information more quickly
than ever before. It also potentially provides issuers and
underwriters with a tremendous tool for reaching investors
and raising capital faster and more efficiently. 

Remarkably, certain critical parts the federal securi-
ties laws have not only survived but have actually thrived
as technological paradigms have shifted. Some areas of
regulation have involved some tinkering, requiring the
Securities and Exchange Commission (SEC) to pursue the
historically embedded priorities of investor protection and
market integrity in a new cyber-landscape.1

The treatment of electronic road shows is a perfect
example of an active SEC taking important steps toward
adopting, and even embracing, new technologies while
protecting investors from harm. The staff of the SEC’s
Division of Corporation Finance first responded with
guidance in a series of no-action letters, issued between
1997 and 2000, that first allowed electronic road shows

and then gradually expanded their permissible scope. In
November 2004, the SEC proposed new rules which
would, among other things, change how electronic road
shows are treated under the Securities Act of 1933.

This article will study the series of staff no-action let-
ters in some detail. This study will chronicle just how the
policy and practice developed with respect to electronic
road shows, providing historical context for an examina-
tion of newly proposed offering reforms as they bear on
electronic road shows. Further, we hope to provide readers
an opportunity to see one example of how the SEC adapts
to emerging technologies without disturbing the balance
it must maintain between the competing concerns of
investor protection and ensuring full and fair disclosure in
the offering process.

B AC K G RO U N D  A N D  
H I S TO R I CA L  F R A M E WO R K

A privately held company may choose to go public
though an initial public offering (IPO) to raise funds for its
business. This can be an extremely exciting and anxious
time for its owners, management, and employees for a num-
ber of reasons. In raising capital through an IPO, private
owners’ equity is diluted by public shareholders’ equity.
While the rewards can be tremendous, so can the dangers.
The reputation and success of the company are on the line;
individual careers, personal investments, and even personal
fortunes are often tied to the company’s IPO prospects.
With so much at stake, companies naturally want to do
whatever they can to generate interest among institutional
investors and money managers. Road shows give such com-
panies that opportunity and are thus at the very heart of the
process of raising capital in the US marketplace. 

A critical concern of these road shows is that they be
conducted in a manner consistent with the so-called gun-
jumping prohibitions of the Securities Act of 1933.2 These
prohibitions, set forth in § 5 of the Securities Act of 1933,
strictly limit the types of communications allowed by
issuers and underwriters during the course of a registered
public offering; the restrictions vary depending on when
in the life of an offering they occur.3 The word “offer” is
construed broadly enough to include virtually anything in
writing that might generate interest in the offering or oth-
erwise condition the market.4 Until a registration state-
ment is filed with the SEC, no offers of any kind are
permitted;5 in the time after the filing of the registration
but before its effective date, written offers are prohibited
unless they qualify as a “statutory prospectus” as defined by
§ 10 of the Securities Act of 1933.6 Any failure to comply
with these provisions can result in costly delays in the
offering, or worse.7
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Road shows8 typically take place during the so-
called waiting period between the date of the filing of a
registration statement and the date it becomes effec-
tive. The Securities Act of 1933 allows live road show
presentations during this time because they are oral pre-
sentations. Road shows are usually organized by the
managing underwriter of an offering; the audience con-
sists of institutional investors, portfolio managers, ana-
lysts, and securities salespeople.9 Typically, a series of
meetings will be conducted in several major US cities
nearly always including New York and Boston, and
sometimes even abroad. The presentations serve to gen-
erate interest in the issuer by allowing attendees to
meet and hear from the issuer’s management. They also
allow the managing underwriter to gauge interest in the
securities to be offered, information useful in pricing
the securities. 

A road show presentation generally lasts an hour or
two, is often conducted over breakfast or lunch, may
employ slide shows and other audio and visual aids, and
typically concludes with a question and answer session.
Properly conducted presentations are arranged so that
attendees receive no copies of any written material other
than a prospectus, and attendees are not even allowed to
take notes.10

Road shows began in the early 1970s when a small
investment banking firm decided that road shows would
be a good vehicle for marketing its offerings. Having
only a small sales force, the firm saw this approach as
not just efficient but necessary.11 Today, many institu-
tional investors prefer a one-on-one format instead of or
in addition to the traditional style of meeting. Without
other potential investors present, a large investor would
need not fear that others would discover what it
believed to be the important questions or that others
would hear the answers.

E L E C T RO N I C  ROA D  S H OW S :
N O - AC T I O N  L E T T E R S  A N D  OT H E R
G U I DA N C E  F RO M  S E C  S TA F F

When examining the following series of no-action
letters12 and instances of other staff guidance, several
key themes emerge as being common to all, or nearly
all of them. Keeping them in mind from the beginning
may aid in the understanding of their development
and applications. They are restrictions on audience;
restrictions on attendance and/or access; the primacy
and availability of the prospectus; restrictions on con-
tent and editing; prohibitions on copying, download-
ing, printing, and distributing; and issues of
compensation.

PRIVATE FINANCIAL NETWORK (NO-ACTION
LETTER DATED MARCH 12, 1997) (PFN)

The first in a line of no-action letters discussing elec-
tronic road shows, Private Financial Network13 laid the
groundwork for Internet road shows and thus what one
commentator called “the democratization of the roadshow
process.”14 In granting PFN’s request, the SEC staff
allowed PFN to transmit road shows either live or on a
delayed basis to a restricted audience via closed-circuit
television. Central to PFN’s request were two important
ideas. First, the prospectus would be of primary impor-
tance; everyone who viewed the road show would first
receive a prospectus. Second, PFN undertook to subject
road show transmissions to a long list of limitations:
• Only PFN subscribers would be allowed to view the

road show.
• Subscribers could view a road show no more than

twice.
• No one could videotape or copy the road show.
• Each transmission would include at least three “text

crawls” reminding viewers that the road show was
strictly limited to PFN subscribers and repeating the
prohibitions on videotaping, copying, or using the
road show in any manner to sell securities to the gen-
eral public.

• Issuers and underwriters would be bound by contract
to distribute prospectuses to each PFN subscriber
before a road show aired.

• Issuers and underwriters would make reasonable
efforts to ensure that a road show’s content was not
inconsistent with the filed prospectus.

• Under the terms of their contracts, PFN’s subscribers
would be required to acknowledge that they would
receive the prospectus before viewing the road show.

• Each transmission would begin and end with a text
crawl directing viewers to refer to the provided
prospectus for more complete information.

• If a road show aired before the effective date of regis-
tration, the transmission would include a visual state-
ment of the Rule 134(b) legend prohibiting sales or
acceptance of offers to buy securities before the effec-
tive date.15

PFN stated in its letter that it had fewer than 100 sub-
scribers, consisting mostly of broker-dealers and invest-
ment advisers.16 Finally, PFN proposed to charge a flat fee
for viewing a road show.

In its legal analysis, PFN essentially argued that its
road show transmissions should not be deemed to be
prospectuses because they were not written and because
they were not broadcast for wide dissemination but were
transmitted to a controlled and discrete group of invitees.
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PFN started by quoting the definition of a prospectus from
§ 2(10) of the 1933 Act as “any . . . communication, writ-
ten or by radio or television, which offers any security for
sale or confirms the sale of any security . . .” and proceed-
ed by reasoning that its proposed transmissions were not
within the statutory meaning of “prospectus.” 

PFN argued that a road show was by its nature oral
and visual, not written; thus, video transmissions of the
same presentation could not be deemed to be a prospectus
unless the transmissions fell within the meaning of “radio”
or “television” as used by § 2(10). PFN asserted that
Congress intended § 2(10) to apply to broadcasts, focusing
on the literal meaning of a broadcast as a wide dissemina-
tion of a transmission. PFN noted that “by limiting the
reach of 2(10) to broadcasts, Congress made clear that it
was concerned with mass communications to the public,
and that the only sort of radio or television transmission
that could be deemed a prospectus was a broadcast.”17 PFN
then cited the Supreme Court in Gustafson v. Alloyd Co.
Inc.,18 for the proposition that the term “prospectus”
applied only to documents or communications that were
widely disseminated to the public. Under this rationale,
PFN concluded that its controlled transmissions to an
invited audience should not be deemed to be prospectus-
es. The SEC staff ’s no-action letter contains no indepen-
dent rationale supporting its decision, nor does it expressly
adopt PFN’s analysis.19

NET ROADSHOW INC. (NO-ACTION LETTER
DATED SEPTEMBER 8, 1997) (NET ROADSHOW I)

The Net RoadShow no-action letter20 is another mile-
stone on the road to broad access to road shows. In
September 1997, Net RoadShow was the first to obtain
the SEC staff ’s permission to conduct road shows over the
Internet. Net RoadShow relied on much the same legal
analysis as PFN, but applied it a step further to transmis-
sions over the Internet, though they would only be trans-
mitted on a delayed basis. As in PFN, Net RoadShow
emphasized that it would limit viewers to qualified
investors. The Net RoadShow I request also stressed the
importance of the prospectus and, like PFN, listed key
limitations on the road show transmission. 

Net RoadShow’s proposal had some important differ-
ences from PFN, as well as some advancements. Net
RoadShow proposed several precautions to restrict the audi-
ence of its road shows: viewers would have to be qualified
investors; qualified investors would need prior approval
from the underwriter; and an access code would be required
to view the transmission on the Web site. Codes would be
changed daily, and Net RoadShow would allow qualified
investors to view a road show for only one day.

Possibly because the proposal contemplated only
delayed broadcasts Net RoadShow took pains to assure the
SEC staff that the version available on the Internet would
be exactly the same that qualified investors had seen live.
Net RoadShow proposed to film the entire road show,
including the question and answer session, and present it
without editing it for content. Like PFN, Net RoadShow
reserved the right to edit dead time and to correct mis-
takes and misstatements. The company also represented to
the staff that:
• The Internet version would proceed at a speed similar

to the live road show.
• If changes in formation developed, a periodic text

crawl would highlight the changes and direct the
viewer to contact the appropriate salesperson for
more complete information.

• A “large and obvious button reading ‘PRELIMI-
NARY PROSPECTUS’” would be displayed on-
screen throughout the transmission; the button would
hyperlink to the full text of the filed prospectus.21

• Prior to viewing, the viewer would be presented with
Rule 134(b) warnings and would be required to agree
to a prohibition on copying, downloading, or distrib-
ution; failure to agree would result in a denial of
access to the road show.

• An on-screen prohibition on copying, downloading,
or distribution would be visible throughout the trans-
mission.

• The Web site would include technology allowing the
viewer to print the entire preliminary prospectus, but
designed to prevent copying, downloading, or print-
ing of any other part of the transmission.

• A periodic text crawl or other “prominent text”
would stress the importance of the prospectus.

• Issuers and underwriters would ensure that the
Internet version would not be inconsistent with the
prospectus or the live road show.
The company also assured the staff that compensation

would not depend upon the size or success of the underly-
ing offering. Rather, the company would base its fees on
the cost to produce and transmit the presentations.

Finally, the company argued that their proposal would
benefit the marketplace in several ways. It would level the
playing field on syndicated transactions by giving each
qualified investor a chance to view the road show. It
would eliminate the geographical boundaries that keep
many qualified investors from viewing. It would allow
faster and dissemination of the road show and prospectus,
thus giving qualified investors more time to consider
investment. It would result in more precise road shows
because presenters would be mindful that the eventual
audience might include the SEC. Underlying all the

jil0505_final.qxd  5/13/05  9:30 AM  Page 5



6

J O U R N A L  O F  I N T E R N E T  L A W M a y  2 0 0 5

undertakings of Net RoadShow I is its intent to transmit
its Internet road shows in a form as close as possible to
one-time oral presentations. 

BLOOMBERG L.P. (NO-ACTION LETTER
DATED DECEMBER 1, 1997)

The no-action request submitted by Bloomberg L.P.22

may reflect a growing confidence among issuers, under-
writers, and service providers at the time that the SEC
staff was ready to further relax the strictures imposed on
electronic road shows. Where PFN and Net RoadShow I
had included lengthy legal analyses supporting their posi-
tions, Bloomberg offered two short paragraphs, likening its
fact pattern to those of PFN and Net RoadShow I, and
effectively adopting the reasoning given in the earlier let-
ters. Bloomberg also carefully described the many safe-
guards that it would implement to control transmissions of
its road shows. Bloomberg sought to transmit road shows
over its proprietary closed-circuit system to it subscribers. 

Among the precautions proposed by Bloomberg were
several expansions on the earlier letters. Chief among
these, the company proposed that, rather than simply re-
broadcasting a recording, it would broadcast a correspond-
ing multimedia version of a road show simultaneously
with the live presentation. This innovation allowed for
unprecedented remote interaction: Viewers watching
from Bloomberg terminals could email their questions to a
Bloomberg representative during the live presentation.
The underwriter would see them and would have the dis-
cretion to answer those it deemed to be of general interest
to the audience.

As with Net RoadShow I, Bloomberg’s electronic
road show would present the same information in the
same order and at the same speed as the live version. The
Bloomberg letter further allows a remote viewer to stop
and start a presentation, which the company likened to a
live presentation where attendees could arrive late, leave
early, or take breaks. The Bloomberg proposal also intro-
duced the “agenda” concept: Remote viewers pick and
choose portions of the show from an index of the presen-
tation made available on the Bloomberg terminal. 

NET ROADSHOW, INC. (NO-ACTION LETTER
JANUARY 30, 1998) (NET ROADSHOW II)

In Net RoadShow II,23 the company proposed to
transmit what it called Rule 144A road shows over the
Internet, on both a real-time and delayed basis, to an audi-
ence comprising solely qualified institutional buyers
(QIB).24 The no-action letters discussed thus far were all
concerned with electronic road shows in the context of

registered public offerings, and legal analysis centered on
the argument that the proposed transmissions were not
impermissible prospectuses under Section 5 of the 1933
Securities Act. Rule 144A offering of securities are
exempt from registration, however, so the question was
not whether transmissions would be permissible as
prospectuses, but whether they would comply with the
provisions of Rule 144A.25

Although dealing with a private offering, the under-
takings proposed seem to have drawn on those of PFN,
Net RoadShow I, and Bloomberg. The company would
first limit the road shows strictly to unregistered offerings
where the securities would be offered and/or sold exclu-
sively to QIBs by a Seller.26 The company proposed to
require confirmation from each Seller that it was a QIB. It
also proposed to require a confirmation of the Seller’s rea-
sonable belief that the underlying offering was not subject
to registration under the Securities Act and a reasonable
belief that only QIBs would be permitted to view the road
show. In this regard, the proposal also obligated QIBs to
provide Sellers with information sufficient for the Seller
to satisfy itself of the QIB’s status.

Once it received all the necessary confirmations, Net
RoadShow would provide each Seller, and the Seller
would in turn provide to each QIB, a confidential pass-
word or access code allowing the QIB to view a particular
road show. The password would be unique to the road
show and would expire no later than the termination date
of the relevant offering. QIBs would be prohibited from
sharing passwords with other parties and were further pro-
hibited from any manner of copying and distributing road
show materials. 

In its no-action response, the staff conditioned its
approval on compliance with a scheme requiring more doc-
umentation and specificity in the restrictions concerning
limitations on access and audience. In this regard, the staff
dictated that Sellers’ confirmations be much more thor-
oughly documented and specific than had been proposed.
The staff’s response, excerpted verbatim, required that:

(A) the Company will deny access to its website for
viewing of a particular road show (which road show
shall be deemed to include the posting of any notice
thereof on the Company’s website) to all persons or
entities (other than employees or authorized agents
of the Company or Seller for that road show), except
those institutions for which the Seller has con-
firmed its reasonable belief regarding their QIB sta-
tus (see Rule 144A(d)(1)).27

(B) the confidential password assigned to QIBs for a
particular road show will be unique to that road
show, and will expire no later than the termination
date of the offering.
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(C) each Seller’s “confirmation” to the Company
(as described in your letter) will include the follow-
ing:
(1) a representation that such Seller is a QIB with-
in the meaning of Rule 144A(a)(1); and
(2) an adequate basis for such Seller’s representa-
tions of its “reasonable belief” that:
(i) each entity to which the seller has assigned a
confidential password is a QIB; and
(ii) the offering to which the particular road show
relates is not subject to registration under the
Securities Act.
(D) the Company otherwise has no actual knowl-
edge, or reason to believe, that:
(1) the Seller is not a QIB;
(2) any of the entities to which the Seller has
assigned a confidential password is not a QIB; or
(3) the securities offering to which a particular road
show relates is subject to registration under Section
5 of the Securities Act.
(E) the Company is not an affiliate of any Seller or
issuer of a security that is the subject of a particular
road show.28

The staff ’s response letter addressed no other aspects
of the proposal. 

As for the road show transmission itself, the company
essentially followed the pattern of precautions it estab-
lished in Net RoadShow I.29 the version of the road show
available through the Web site would be the same as the
actual live road show. The Web site version would be a
filmed version of the live presentation, including the ques-
tion and answer session, and would not be edited for con-
tent.30 Analogous to the requirement in public offering
road shows that frequent references be made the to the
prospectus, the Rule 144A road shows would make fre-
quent reference to the Offering Memorandum and would
make its full text readily available before and during the
road show.

THOMSON FINANCIAL SERVICES, INC. 
(NO-ACTION LETTER SEPTEMBER 4, 1998)

Thomson Financial Services (TFS)31 proposed to
transmit both real-time and recorded road show presenta-
tions over its closed-circuit network and the Internet. TFS
explained its proprietary Virtual Roadshow and provided
factual background substantially similar to those outlined
in previous letters. None of the precautionary measures it
proposed was new; in fact, TFS noted factual similarities
to PFN, Net RoadShow I, and Bloomberg for each feature
of its proposed transmissions. Indeed, after employing sim-
ilar legal analysis and drawing parallels to the rationales

presented in PFN, Net RoadShow I, and Bloomberg, TFS
summarized its appeal by asserting that “it appears that in
terms of audience, access restrictions, content, prospectus
delivery and compensation, Virtual Roadshow is substan-
tially similar to the three electronic road show services
which have already received no-action assurances from
the SEC staff. By parity of reasoning, if PFN, Net
RoadShow and Bloomberg transmissions do not constitute
‘prospectuses’ under Section 2(10) of the Securities Act, a
post-filing/pre-effective transmission through Virtual
Roadshow should not be considered a prospectus either.”
Despite many similarities to its precedents, TFS was the
first company to at one time obtain approval for both live
and recorded transmissions over both the Internet and a
closed-circuit system.

ACTIVATE.NET CORP. (NO-ACTION LETTER
PUBLICLY AVAILABLE SEPTEMBER 21, 1999)

Activate.net proposed transmitting road shows over
the Internet both in real time and in recordings.32 The
Activate.net proposal is most notable for one innovation:
its live road show transmission would use text-based
streaming technology to allow authorized viewers to trans-
mit questions electronically during the road show.
Activate.net proposed that questions would be read aloud,
in the order received, without pre-screening. Managing
underwriters would be permitted to reserve the right to
indicate in advance objective limits on the number of
questions and the time allotted for answers.33

CHARLES SCHWAB & CO., INC. (NO-ACTION
LETTER NOVEMBER 15, 1999) (SCHWAB I);
CHARLES SCHWAB & CO., INC. (NO-ACTION
RECONSIDERATION LETTER FEBRUARY 9,
2000) (SCHWAB II)

The proposals approved by the SEC staff in Schwab34

represent a sea change. For the first time ever, retail
investors with a certain demonstrable level of investing
experience and personal wealth35 would be allowed to
view road show transmissions over the Internet.

Under the same reasoning as used in earlier no-action
requests dealing with the issue, Schwab concluded that its
electronic road shows were not impermissible prospectus-
es but primarily focused on the inequity of excluding retail
investors from road shows. The introduction of retail
investors to the landscape is reflected in the heightened
emphasis that Schwab placed on the primacy of the
prospectus. Among other measures, Schwab proposed to
include the display of a Rule 134 legend and references to
an on-screen button that would allowing viewing of the
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full text of the prospectus. 
In Schwab II,36 the staff clarified the position

endorsed in Schwab I37 by imposing additional restrictions
on the content of electronic road shows as a condition of
reliance on Schwab I. First, the electronic version of the
road show could not exclude material information that
was intended to be included in other presentations of the
road show (such as earnings projections). Further, only a
single version of the road could be used for electronic
transmission. Finally, the road show content must be con-
sistent with the statutory prospectus.

The staff ’s modifications in Schwab II reflect the con-
cern that widespread dissemination of road shows to retail
customers as well as institutions could exacerbate issues of
selective disclosure, since it otherwise might have been
possible for retail investors viewing over the Internet to
see a different version than that presented live to institu-
tional investors.38

Finally, the Schwab I letter is also notable for its men-
tion of the offering reform rules set forth in the so-called
Aircraft Carrier release. Because of the approach of this
potentially new set of rules, the staff elsewhere declined to
issue further no-action letters. Though the moratorium on
no-action letters was based on the possibility of new rules
arising from the Aircraft Carrier proposal (which was
never adopted by Congress), it is still in effect today, five
years later, and on the eve of the consideration of a new
set of proposed offering reforms.

PROPOSED RULES ON SECURITIES 
OFFERING REFORM

Recently proposed rules may profoundly impact the
electronic road shows. As discussed in more detail below,
electronic road shows are specifically addressed in the pro-
posed rules. On October 26, 2004, the SEC voted to pro-
pose significant reforms to the existing securities offering
process.39 The SEC released the text of the proposed rules
on November 3, 2004; it was published in the Federal
Register on November 17, 2004.40

The SEC focuses its efforts on three main areas iden-
tified in the release as “communications related to regis-
tered securities offerings; registration and other procedures
in the offering and capital formation processes; and deliv-
ery of information to investors, including delivery through
access and notice, and timeliness of that delivery.”41 The
introductory remarks also articulate the SEC’s belief that
the reforms represent significant modernization, stating
that the proposals would

facilitate greater availability of information to
investors and the market with regard to all issuers;
eliminate barriers to open communications that

have been made increasingly outmoded by techno-
logical advances; reflect the increased importance of
electronic dissemination of information, including
the use of the Internet; make the capital formation
process more efficient; and define more clearly both
the information and the timeliness of the availabil-
ity of information against which a seller’s statements
are evaluated for liability purposes.42

A full discussion of these exceeds the scope of this
article; rather, we will draw attention to the communica-
tions reforms dealing directly with electronic road shows
in the context of initial public offerings.43

WHERE DO ELECTRONIC ROAD SHOWS FIT IN?

As discussed in detail above, road shows generally take
place after the filing of the registration statement but
before its effective date. The only written offer allowed
during this time is a preliminary prospectus (or red her-
ring). As discussed herein, the industry has until now been
conducting electronic road shows in reliance on the no-
action letters, assuming that an electronic road show is not
a written communication and therefore not prohibited
under the gun-jumping provisions of the Securities Act. 

The foundation of the SEC’s proposed reforms with
respect to road shows rests on its decision to redefine the
terms “written communication” and “graphic communica-
tion” to make them more compatible with and applicable
to technological advances like the Internet.44 Under the
proposed reform, the new definition of “written communi-
cation” would read, in pertinent part, “any communica-
tion that is written, printed, broadcast, or a graphic
communication . . . .”45 In turn, the term “graphic com-
munication” would include “all forms of electronic media,
including, but not limited to audiotapes, videotapes, fac-
similes, CD-ROM, electronic mail, Internet Web sites,
substantially similar messages widely distributed (rather
than individually distributed) on telephone answering or
voice mail systems, computers, computer networks and
other forms of computer data compilation.”46

The result is that electronic road shows would be con-
sidered free-writing prospectuses. Rule 164 provides in
pertinent part that:

a free writing prospectus as defined in Rule 405 . . .
used by an issuer, underwriter or participating deal-
er after the filing of the registration statement will
be a section 10(b) prospectus for purposes of section
5(b)(1) of the Act provided that the conditions set
forth in Rule 433 . . . are satisfied.47

The term “free writing prospectus,” newly defined in
Proposed Rule 405, includes written communications
(and therefore graphic communications, and therefore
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electronic road shows) within its scope.48 And, if electron-
ic road shows also satisfied the conditions set forth in
Proposed Rule 433,49 they would be permissible and not
subject to filing under § 5 of the Securities Act.50

Specifically, the proposals “provide that an electronic road
show or its script would not be subject to filing, except for
material issuer information not previously included
(including by incorporation by reference) in the registra-
tion statement or in a free writing prospectus related to
the offering, if the issuer does the following:
• makes at least one version of a bona fide electronic

road show readily available electronically to any
potential investor at the same time as the electronic
road show; and 

• files any issuer free writing prospectus or material
issuer information used at an electronic road show
(other than the road show itself).”51

The proposal defines “bona fide electronic road show”
in proposed Rule 433(h)(4) as: 

a version of a road show that contains a presenta-
tion by some officers of an issuer or other person in
an issuer’s management and, if an issuer is using or
conducting more than one road show transmitted or
made available by means of graphic communica-
tion, includes discussion of the same general areas of
information regarding the issuer, its management,
and the securities being offered as such other issuer
road show or shows for the same offering.52

Proposed Rule 433(c) would also require that all elec-
tronic road shows include prominently displayed legend,
to read as follows:

[Issuer’s name] has filed a registration statement
(including a prospectus) with the SEC for this
offering. Before you invest, you should read the
prospectus in it and other documents the issuer
has filed with the SEC for more complete infor-
mation about [issuer’s name], including any risks
affecting the issuer or its securities, and this 
offering. You may get these documents for free

by visiting EDGAR on the SEC Web site 
at www.sec.gov and clicking on ______.
Alternatively, the company, any underwriter or
any dealer participating in the offering will
arrange to send you the prospectus if you request it
by calling toll-free 1-8[xx-xxx-xxxx]. This docu-
ment is a written communication that is an offer
pursuant to a free writing prospectus.53

In addition, Rule 433 would allow the legend to include an
indication that the documents are also available on the
issuer’s Web site, with a reference to the Web site address
and instructions as to the location of the documents on the
Web site.54

RAMIFICATIONS AND RATIONALE

If adopted, the proposals would serve to replace the
guidance provided in the PFN line of no-action letters dis-
cussed herein. If the proposals are adopted, the SEC would
withdraw the letters.55 The SEC reasons that the new Rules
would thus allow electronic road shows to proceed without
many of the restrictions that the no-action letters had
imposed on them, thus encouraging their broad availability
to investors.56 The SEC states that under the proposals:
• Electronic road show audiences need not be restrict-

ed in any way;
• Electronic road shows need not be a transmission of a

recording of a live presentation to a live audience;
• Viewings would no longer be restricted by the “one-

day pass” approach or otherwise;
• Multiple versions of a road show would be allowed,

permitting issuers and underwriters to tailor a road
show to its different audiences;

• There would be no regulatory prohibition on copying,
downloading, or printing electronic road shows;

• Question and answer sessions need not be included.57

Thus, although electronic road shows would be regulated by
the Securities Act if the proposals are adopted, the elimi-
nations of so many restrictions would, according to the
SEC, overcome the chilling effect that the filing require-
ments would otherwise create. In this regard, the SEC
asserted: 

We believe that our proposed treatment of elec-
tronic road shows would strike the appropriate bal-
ance between the need to market an issuer’s
securities to institutional investors and the desires of
retail and other investors to have access to issuer
information, such as management presentations,
that are normally available only at road shows that
often have not been open to retail investors gener-
ally . . . . While we are not proposing to require that
road shows be made available to unrestricted audi-
ences, issuers and underwriters would be free to
open road shows to all investors, and we believe
that our proposal will encourage issuers to do so.58

The SEC believes that these freedoms would be prop-
erly balanced by the unrestricted availability of related
offering documents on the issuer’s Web site, thus offering
sufficient protection to investors.59

Electronic road shows that are filed as part of the reg-
istration statement would be subject to liability under § 11
of the Securities Act. However, the proposals do not
require filing if the conditions of Rule 433 are met. As a
free writing prospectus under proposed Rule 433, an elec-
tronic road show would be deemed not to be part of the
registration statement, and thus not subject to liability
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under § 11. It would, however, still be subject to the lia-
bility for prospectuses under § 12(a)(2) of the Securities
Act and under the general anti-fraud provisions of the fed-
eral securities laws.60

INTERACTION WITH REGULATION FD

Generally, Regulation FD61 poses restrictions on com-
munications but does not apply to road shows or electron-
ic road shows.62 In contrast, the proposals here generally
liberalize and encourage communications during the offer-
ing process. In an effort to avoid ambiguity, the proposal
contemplates amendments to Regulation FD to make
more explicit the types of communications that would
continue to be exempt from Regulation FD. These exemp-
tions would include electronic road shows under the sec-
tion excluding free writing prospectuses that are used after
a registration is filed and which satisfy the requirements
and conditions of proposed Rule 433.63

C O N C L U S I O N

The above chronicle of the development of electron-
ic road shows and the new proposed offering reforms
demonstrates the SEC’s successful approach to the chal-
lenge of adapting to emerging technologies and a chang-
ing marketplace. 

Clearly, the SEC’s new proposals would lift many of
the restrictions placed on electronic road shows; further-
more, they would liberalize many other aspects of con-
ducting registered offerings and in so doing would seek to
streamline the capital formation process. The proposals
would allow issuers and underwriters to reach more
investors, and would give investors the access to issuers
and underwriters that the current system restricts. The
SEC’s actions here demonstrate vigor and commitment in
promoting full and fair disclosure in the securities markets
and protecting investors, while keeping pace with a tech-
nological revolution that may still be in its genesis.

N OT E S

1. See, e.g., Stephen M. Cutler and John Reed Stark, “The SEC’s Statutory
Weaponry to Combat Internet Fraud,” The Securities Reporter, Vol. 4, Iss. 3,
Fall 1999, at p.2, discussing the applicability of the securities laws’ anti-
fraud provisions to securities violations involving the Internet.

2. 15 U.S.C. § 77a, et seq.

3. Id. § 77e.

4. 15 U.S.C. 77b(a)(3), defines “offer” as any attempt or offer to dispose of, or
solicitation of an offer to buy, a security or interest in a security, for value.
See also, “Guidelines for the Release of Information by Issuers Whose
Securities are in Registration,” Release No. 33-5180 (Aug. 16, 1971) 36
Fed. Reg. 16506.

5. 15 U.S.C. § 77e(c).

6. Id. §§ 77e(b)(1) and 77j.

7. See, e.g., Release Nos. 33-8434, 34-49953 (July 1, 2004), In the Matter of
Goldman, Sachs & Co., Admin. Proc. File No. 3-11533, in which the SEC
imposed a $2,000,000 civil penalty and remedial sanctions and issued a
cease-and-desist order against Goldman Sachs for violating the gun-jump-
ing provisions of §5(b) and (c) of the Securities Act. Violative behavior
included statements by a senior Goldman Sachs official to the media dur-
ing the quiet period before the registration date and emails containing sales
pitches sent by its Asian Sales Desk to institutional customers during the
waiting period.

8. For a more thorough discussion of road show history, see Stephen J.
Schulte, “IPO Road Shows Today: A Primer for the Practitioner,” Apr.
2000, at http://www.srz.com/pubtemplate.asp?id=88.

9. Id.

10. Howard M. Friedman, Securities Regulation in Cyberspace, 3-19 (3rd ed.
2001, pp. 3-19, citing Charles J. Johnson Jr., Corporate Finance And The
Securities Laws, 150-154 (2d ed. 1997)); Monte E. Wetzler, “The Internet
In Conventional Securities Offerings,” wallstreetlawyer.com, Sept. 1997,
pp.1, 5-6; and Stephen M. Cutler, “Paving The Way For A Successful
Road Show—Online,” wallstreetlawyer.com, July 1997, p.1.

11. Schulte, supra, n.8, citing Tom Pratt, “On the Road Again . . .,” Investment
Dealer’s Digest, Sept. 20, 1993.

12. No-action letters do not usually contain SEC staff opinions; rather, they
affirm that the staff will not recommend enforcement action to the SEC
under the circumstances set forth in the request and without necessarily
agreeing with the analysis of counsel requesting the no-action assurances.
As many of the letters point out, the guidance contained therein is that of
the staff, not of the SEC itself, and thus subject to change by the SEC.

13. Private Financial Network, 1997 No-Act. LEXIS 406, Mar. 12, 1997.

14. Denis Rice, “Offering Securities on the Internet—2001 (Part I),” 18
Comp. & Internet Lawyer (Apr. 2001), at
http://howardrice.com/newsstand/Articles/OfferingSecuritiesInternet.pdf.

15. PFN proposed that their full Rule 134(b) legend read, “A registration state-
ment relating to these securities has been filed with the Securities and
Exchange Commission but has not yet become effective. These securities
may not be sold nor may offers to buy be accepted prior to the time the
registration statement becomes effective. This transmission shall not con-
stitute an offer to sell or the solicitation of an offer to buy nor shall there
be any sale of these securities in any State in which such offer, solicitation
or sale would be unlawful prior to registration or qualification under the
securities laws of any such State.”

16. As two commentators suggest, “[i]t is notable that PFN did not undertake
to limit the growth of its subscriber base or to assure that each subscriber
was a professional or institutional investor. Nor is there any statutory basis
for applying a limit on the number or nature of participants in a roadshow
audience.” Linda C. Quinn & Ottilie L. Jarmel, “The Road Less Traveled:
The Advent of Electronic Roadshows,” Insights (July 1997).

17. 1997 No-Act. LEXIS 406, supra, n.13.

18. Gustafson v. Alloyd Co. Inc., 513 U.S. 561 (1995).

19. The precise terminology for characterizing staff “opinions” in no-action let-
ters varies. For example, one observer characterized the PFN letter as
“agree[ing] with the position that because no written material would be
generated in the transmission, only pictures and oral presentations, no
prospectus would be involved.” Rice, supra, n.14; and Schulte, supra, n.8,
concludes that SEC staff takes the position that road show transmissions,
“if structured appropriately” would not be deemed prospectuses. Another
notes that “the SEC has been careful not to conclude that electronic road
shows are ‘oral’ communications—even though this appears to be the only
way to conclude that they are not impermissible ‘writings’ during the wait-
ing period.” “Road Shows,” RealCorporateLawyer.com, Blake Bell, Editor-in-
Chief, at http://www.realcorporatelawyer.com/faqs/roadshow.html.

20. Net RoadShow, Inc., 1997 SEC No-Act. LEXIS 864, Sept. 8, 1997.

21. Before the road show transmission would start, the viewer would receive an
on-screen explanation of the purpose and use of the button.

22. Bloomberg, L.P., 1997 SEC No-Act. LEXIS 1023, Dec. 1, 1997.

23. Net RoadShow, Inc., 1998 SEC No-Act. LEXIS 107, Jan. 30, 1998.

24. “Qualified institutional buyer” is defined in Rule 144A(a)(1), 17 C.F.R. 
§ 230.144A, and includes, generally, insurance companies, investment
companies, pension plans, investment advisers, and banks, among others.

25. Schulte, supra, n.8.

jil0505_final.qxd  5/13/05  9:30 AM  Page 10



11

M a y  2 0 0 5 J O U R N A L  O F  I N T E R N E T  L A W

26. The Company stated that “Seller” referred to “a QIB (or person acting on
his behalf) that purchases . . . from the issuer for resale to other QIBs under
Rule 144A . . . .”).

27. This provision is this source of the “reasonable belief” language used by
both the company and SEC staff. Staff makes reference to it here because
it provides a non-exclusive list of acceptable sources of information upon
which a Seller may base its reasonable belief about QIB status. Generally,
as acceptable sources, the section includes the most recent publicly avail-
able: financial statements; filings made with federal or state regulators;
information in a recognized securities manual; and certification of the chief
financial officer or equivalent sufficient to show the necessary financial
condition.

28. 1998 SEC No-Act. LEXIS 107, supra, n. 27.

29. The legal analysis, on the other hand, relied in part on staff guidance deal-
ing with private offerings of securities on the Internet, citing IPONET
Interpretive Letter, 1996 SEC No-Act. LEXIS 642, Jul. 26, 1996, and The
Institutional Real Estate Clearing House No-action Letter, 1998 SEC No-
Act. LEXIS 107, May 28, 1996.

30. One commentator notes that an SEC official “indicated . . . that issuers
should not edit out the projections or any tough questions and uncomfort-
able answers that were in the original live presentation.” Howard Friedman,
Securities Regulation in Cyberspace, pp.3-21, citing a speech by Brian Lane,
then Director of the SEC’s Division of Corporation Finance, as reported in
“What’s Up at the SEC,” Investor Relations Business, Feb. 16, 1998, at. p.13.
Though the comments are not specific to Net RoadShow II, it appears that
Director Lane’s speech was made shortly after the publication of the Net
Roadshow II no-action letter; their inclusion here is in keeping with the
chronological presentation format of the rest of this article.

31. Thomson Financial Services, Inc., 1998 SEC No-Act. LEXIS 837, Sept. 4,
1998.

32. Activate.net Corporation, 1999 SEC No-Act. LEXIS 766, Sept. 21, 1999.

33. Shortly after the publication of PFN, commentators Quinn and Jarmel (see
n.16, supra) noted that, until the PFN letter, views were split on the issue
of whether the interactive nature of a road show was a critical feature.
Though PFN undertook to transmit the recorded road show in its entirety,
it made no explicit mention of question and answer sessions in its under-
takings. Quinn and Jarmel suggested that the PFN letter could be inter-
preted as demonstrating that SEC staff did not view the ability for active
participation as critical in determining whether a road show transmission
constituted a non-prospectus communication. It is unclear whether Quinn
and Jarmel would further have interpreted this as a significant discounting
of their value in the SEC’s staff’s view. In light of the gradual advances
made in the area of question and answer sessions in subsequent no-action
letters, however, one might argue that SEC staff understood the hurdles
involved and foresaw the eventual technological ability to include interac-
tive components, but until such time as it was possible, the staff would not
withhold its assurances. In other words, the exclusion of questions and
answers in PFN was possibly not so much a comment on their importance
as it was a recognition of the difficulties inherent in presenting meaningful
interactive features in the context of electronic road shows. The proposed
rules would not require the inclusion of questions and answer sessions.

34. References to the company will appear as Schwab; if the letters are dis-
cussed separately, they will appear as Schwab I and Schwab II; together,
the Schwab letters.

35. Schwab proposed to allow road show access to members of its Schwab
Signature Services™ Gold level of account service, which requires a mini-
mum of 24 trades per year and $500,000 equity in household investment
positions.

36. Charles Schwab & Co., Inc., 2000 SEC No-Act. LEXIS 194, Feb. 9, 2000.

37. Charles Schwab & Co., Inc., 1999 SEC No-Act. LEXIS 903, Nov. 15,
1999.

38. The staff states, “Because the Commission is considering various issues aris-
ing from the use of electronic communications in capital-raising transac-
tions in Securities Act Release No. 7606A (Nov. 13, 1998) [the Aircraft
Carrier], including the appropriate regulatory treatment of electronic road-
shows, you should be aware that our no-action position is subject to change
by the Commission. For this reason, we particularly do not address here

whether Internet-based or other electronic communications should be
treated as ‘written’ or ‘oral’ for purposes of Securities Act regulation. Our
position rests on policy considerations alone, including the Commission’s
goal of reducing selective disclosure of material, offering-related informa-
tion typically provided during Roadshows . . . .”

39. News Release 2004-150, Securities & Exchange Commission, “SEC
Proposes Securities Offering Reform, Requires Registration of Hedge Fund
Investment Advisers,” (Oct. 27, 2004), at
http://www.sec.gov/news/press/2004-150.htm.

40. Release Nos. 33-8501; 34-50624, and IC-26649 (Nov. 3, 2004), at
http://www.sec.gov/rules/proposed/33-8501.htm; Securities Offering Reform,
69 Fed. Reg. 67392 (proposed Nov. 17, 2004) (to be codified 17 C.F.R.
Parts 228, 299, et al.). All references to the text of the proposal will cite to
the Federal Register.

41. 69 Fed. Reg. 67394-95.

42. Id. at 67395.

43. SEC News Release 2004-150 (see n.40, supra) contains no specific mention
of road shows. This is of particular note in light of the quantity, substance,
and tone of the public comments on the proposal, the great majority of
which address them specifically, and many, exclusively. See http://www.
sec.gov/rules/proposed/s73804.shtml, posting all public comments.

44. 69 Fed. Reg. 67400.

45. Id. at 67469, proposing to amend Rule 405, 17 C.F.R. § 230.405. Alluding
to the analysis offered in the PFN line of no-action letters, the SEC notes
in its introductory remarks that electronic communications would be rede-
fined as written communications “due to their character as graphic com-
munications, not because they fall within the concept of broadcast.” Id. at
67415 at n.179.

46. Id. at 67468.

47. Id.

48. Id. at 67467-67468.

49. Id. at 67472-67474, Proposed 17 C.F.R. § 230.433.

50. As the SEC explained, “We are proposing to permit written communica-
tions that constitute offers, including electronic communications, outside
the statutory prospectus beyond those currently permitted by the Securities
Act, if certain conditions are met. We are proposing to define such a writ-
ten offer . . . as a free writing prospectus.” Id. at 67408. Further, “We intend
to make clear that electronic communications, including electronic road
shows, are graphic communications that fall within our proposed definition
of written communication. Thus, under our proposed rules, an electronic
road show would be a written offer and a prospectus, but it would also be a
free writing prospectus. It would therefore be permitted if the conditions of
Rule 433 were satisfied.” Id. at 67414-67415.

51. Id. at 67415, (footnote omitted), explaining proposed Rule 433(d)(ii)(6)(i)
and (ii), the text of which appears at 67473.

52. Id. at 67474.

53. Proposed Rule 433(c)(2), id. at 67473.

54. Id.

55. Id. at 67415 at n.183.

56. Id. at 67415.

57. Id.

58. Id.

59. Id.

60. Id. at 67409. The proposal discusses liability issues in depth in Part IV of
the preliminary discussion (id. at 67423-67426).

61. 17 C.F.R. 243.100, et seq. For a discussion of Regulation FD, see Release
Nos. 33-7881, 34-43154, and IC-24599; and Exchange Act Release 34-
42259 (Dec. 20, 1999) [64 Fed. Reg. 72590].

62. “[W]ith limited exceptions, Regulation FD as adopted does not apply to
disclosures made in connection with a securities offering registered under
the Securities Act." SEC Release Nos. 33-7881, 34-43154, and IC-24599.

63. 69 Fed. Reg. 67485 (text of proposed amendment to Regulation FD); the
rule amendment is explained id. at 67418-67419. 

jil0505_final.qxd  5/13/05  9:30 AM  Page 11




