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LAW FIRMS AND CYBERSECURITY:  

A COMPREHENSIVE GUIDE  
FOR LAW FIRM EXECUTIVE COMMITTEES 

 
By John Reed Stark* 

 
*John Reed Stark is President of John Reed Stark Consulting LLC, a data breach 
response and digital compliance firm. Formerly, Mr. Stark served for almost 20 

years in the Enforcement Division of the U.S. Securities and Exchange Commission, 
the last 11 of which as Chief of its Office of Internet Enforcement.  He has also 

served for 15 years as an Adjunct Professor of Law at the Georgetown University 
Law Center, where he taught several courses on the juxtaposition of law, 

technology and crime.  He also served for five years as managing director of a 
global data breach response firm, including three heading its Washington, D.C. 

office.   
 
Forget credit card numbers, social security numbers and medical records, law firms are 
currently under what could become the most significant cyber siege in history.   Why?  
Because law firms possess a lucrative cache of data that makes them incredibly attractive 
to cybercriminals.   
 
Law firms provide a “back door” for a treasure trove of cherished electronic material for 
cyber criminals eager to gain an edge in the stock market or capture a particularly 
sensitive batch of data to sell or ransom, including:   
 
• Secret and sensitive information about corporate client’s finances;  

• Documents relating to confidential corporate deals;  

• Valuable information relating to patented, original and invaluable intellectual 
property and trade secrets;  

• Key evidence pertaining to bet-the-company litigation; and 

• Gigabytes (perhaps even terabytes) of emails involving the most intimate, delicate 
and private details of their client’s personal and professional lives.   
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Is this highly confidential and imperative electronic data hard to locate and identify on 
the devices and networks of law firms?  Not at all.  The most critical and important 
documents, presentation decks, PDFs, spreadsheets and the like are typically (and 
conveniently) labeled in folders and directories named "hot docs," "confidential info," 
"top secret" or other similar sequestered nomenclature.  
 
Introduction.  Last year, the American Bar Association reported in its annual Legal 
Technology Survey that one in four firms with at least 100 attorneys have experienced 
data breaches involving hackers, website attacks or stolen or lost smartphones, tablets or 
laptop computers.  Forty-seven percent of respondents said their firms had no response 
plan in place to address a security breach.  Among the largest firms of 500 or more 
attorneys, 55 percent had a security breach response plan in place.  More than half of 
attorneys, 58 percent, said their firms did not have a dedicated Chief Information Security 
Officer (CISO) or another staff member charged with data security, while 34 percent said 
their firms did.  Clearly, law firms are significantly behind the curve, despite law 
enforcement agencies and cybersecurity firms issuing repeated warnings about the risks 
of attacks by insiders, fraudsters, hacktivists, unscrupulous competitors and nation-states.    
 
This month, cyber thieves reportedly broke into a slew of national law firms, including 
two New York law firms, Cravath, Swaine & Moore and Weil Gotshal and Manges, who 
represent Fortune 500 companies and financial institutions all over the world.   Cravath 
said the incident, which occurred last summer, involved a “limited breach” of its systems 
and that the firm is “not aware that any of the information that may have been accessed 
has been used improperly.” The firm said its client confidentiality is sacrosanct and that it 
is working with law enforcement as well as outside consultants to assess its security.  
Weil Gotshal declined to comment. 
 
This month, news also broke concerning the law firm data breach surrounding the so-
called Panama Papers, thus far involving more than 11.5 million documents detailing 
how hundreds of wealthy people hid money in offshore banks and investments to avoid 
paying taxes, causing international headlines, a presidential resignation and celebrity 
embarrassment.  The head of the Panamanian law firm, Mossack Fonseca, which 
specializes in setting up offshore companies, denied any wrongdoing, and said his firm 
has fallen victim to “an international campaign against privacy.” 
 
On March 3, meanwhile, the FBI's cyber division issued a Private Industry Notification, 
warning law firms that "in a recent cyber criminal forum post, a criminal actor posted an 
advertisement to hire a technically proficient hacker for the purposes of gaining sustained 
access to the networks of multiple international law firms," Bloomberg reports.   This is 
not the first time interested parties have used hacking to gain access to private data – the  
Rupert Murdoch phone hacking scandal of several years ago was similarly scandalous. 
 
Even not prompted by the latest headlines, every law firm executive committee realizes 
that its law firm can (and probably will) fall victim to a cyber-attack, and even worse, that 
the executive committee will need to clean up the mess and superintend the fallout.  Just 
like the role of the corporate boards of directors has begun to evolve to embrace 

https://www.shrm.org/hrdisciplines/technology/articles/pages/panama-papers-and-what-the-data-breach-means-for-law-firms.aspx#sthash.7rd5mVAd.dpuf
https://www.shrm.org/hrdisciplines/technology/articles/pages/panama-papers-and-what-the-data-breach-means-for-law-firms.aspx#sthash.7rd5mVAd.dpuf
http://www.legaltechnology.com/latest-news/aba-survey-highlights-extent-of-lawyer-mobility-as-tech-opportunities-and-challenges-evolve/
http://www.bankinfosecurity.com/blogs/insider-lessons-from-morgan-stanley-breach-p-2003
http://www.bankinfosecurity.com/insider-trading-hack-5-takeaways-a-8472
http://www.databreachtoday.com/blogs/if-you-hide-it-they-will-hack-p-2098
http://motherboard.vice.com/read/ashley-madisons-ceo-wanted-to-hack-a-competing-site-to-steal-emails
http://www.bankinfosecurity.com/report-mercenaries-behind-apt-attacks-a-7806
http://www.wsj.com/articles/hackers-breach-cravath-swaine-other-big-law-firms-1459293504
http://www.wsj.com/articles/hackers-breach-cravath-swaine-other-big-law-firms-1459293504
http://www.abajournal.com/news/article/partner_massive_data_breach_at_panama_papers_law_firm_was_from_hack_attack
http://www.theguardian.com/world/2016/apr/05/iceland-prime-minister-resigns-over-panama-papers-revelations
http://fusion.net/story/288251/panama-papers-leak-celebrities-list-of-names/
http://fusion.net/story/288251/panama-papers-leak-celebrities-list-of-names/
https://bol.bna.com/fbi-alert-warns-of-criminals-seeking-access-to-law-firm-networks/
http://www.cnn.com/2013/10/24/world/europe/uk-phone-hacking-scandal-fast-facts/
http://www.businessinsurance.com/article/20160405/NEWS06/160409914/russian-hackers-branching-out-to-law-firms-oleras?tags=%7C329%7C302%7C299
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cybersecurity oversight responsibilities, law firm executive committees now have to do 
the same.   
 
As cyber-attacks continue to proliferate, more and more law firm executive committees 
will come to realize that cybersecurity risks now actually trump most (if not all) other 
business risks - and not just because technology and networks touch every aspect of a 
legal enterprise.  For law firms in particular, this is the dawning of a new era of data 
breach and incident response, where trying to avert a cyber-attack is like trying to prevent 
a kindergartener from catching a cold during the school year. The nature, extent and 
potential adverse impacts of these risks call for a proportionate response. 
 
But cyber-attacks can be extraordinarily complicated and, once identified, demand a host 
of costly responses. These include digital forensic preservation and investigation, 
notification of a broad range of third parties and other constituencies, fulfillment of a 
confusing constellation of state and federal compliance obligations, potential litigation, 
engagement with law enforcement, the provision of credit monitoring, crisis 
management, a communications plan – and the list goes on.  During the aftermath of a 
data breach, a law firm’s notification responsibilities alone involve a lengthy list of 
relevant constituencies, including clients, vendors, joint venturer’s, employees, affiliates, 
insurance carriers and a range of other interested parties. 
 
And besides the more predictable workflow, a law firm is exposed to other even more 
intangible costs as well, including temporary or even permanent reputational and brand 
damage; loss of productivity; extended management drag; and a negative impact on 
employee morale and overall law firm performance.   
 
So what is the role of a law firm executive committee amid all of this complex and bet-
the-company workflow?  For certain, simply receiving regular reports on a law firm’s 
cybersecurity risk management is no longer enough.  Both a law firm’s clients and 
employees now expect law firm executive committees to make a substantial effort to 
understand and oversee cybersecurity, even though the typical law firm executive 
member has limited IT experience.  But how?  The answer lies in this cybersecurity 
guide, specially tailored for law firm senior executives.    
 
Within this guide, law firm leaders will find a hefty catalogue of cybersecurity 
considerations that provide a bedrock of inquiry to help take their responsibilities 
seriously, specifying the requisite strategical framework to engage in an intelligent, 
thoughtful and appropriate approach to reducing a law firm's cybersecurity risks. 
 
By following this guide, law firm leaders can not only become more preemptive in 
evaluating cybersecurity risk exposure, but they can also successfully elevate 
cybersecurity from an ancillary IT concern to a core enterprise-wide risk management 
item, at the top of a law firm executive committee's oversight agenda. 
 
NIST Cybersecurity Framework.  A good starting point for a law firm executive 
committee, when kicking off its efforts to assess internal cybersecurity measures and 

http://www.altegrity.com/Leadership.aspx
http://www.altegrity.com/Leadership.aspx
http://databreachinsurancequote.com/wp-content/uploads/2014/10/Reputation-Risks.pdf.
http://databreachinsurancequote.com/wp-content/uploads/2014/10/Reputation-Risks.pdf.
http://blogs.absolute.com/blog/understanding-the-impact-of-a-data-breach/
http://blogs.absolute.com/blog/understanding-the-impact-of-a-data-breach/
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develop a comprehensive cybersecurity risk management plan, is to review the 
Framework for Improving Critical Infrastructure Cybersecurity, released by the National 
Institute of Standards and Technology (“NIST”) in response to President Obama’s issued 
Executive Order 13636, titled “Improving Critical Infrastructure Cybersecurity.” 
 
The NIST Cybersecurity Framework is intended to provide companies, including law 
firms, with a set of industry standards and best practices for managing their cybersecurity 
risks.  The Framework is a user-friendly text, which does not require a computer science 
degree in order to understand its basic and fundamental notions.  NIST also provides a 
“Roadmap for Improving Critical Infrastructure Cybersecurity,” which is a nine-page 
companion to the Framework, discussing NISTs next steps with the framework and 
identifying key areas of development, alignment and collaboration.  
 
While the Framework is aimed at security of critical infrastructure, it is “principles 
based,” using generally accepted security principles that can apply to all kinds of 
businesses and enterprises, including law firms. It provides a structure that organizations, 
regulators and customers can use to create, guide, assess or improve comprehensive 
cybersecurity programs.  
 
The Framework sets out five core functions and categories of activities for companies to 
implement that relate generally to cyber-risk management and oversight.  The five core 
functions are: Identify, Protect, Detect, Respond and Recover.  This core fundamentally 
means the following: law firms should (i) identify known cybersecurity risks to their 
infrastructure; (ii) develop safeguards to protect the delivery and maintenance of 
infrastructure services; (iii) implement methods to detect the occurrence of a 
cybersecurity event; (iv) develop methods to respond to a detected cybersecurity event; 
and (v) develop plans to recover and restore the companies’ capabilities that were 
impaired as a result of a cybersecurity event. 
 
The Framework provides law firm senior executives with a controls paradigm to use as 
the foundation of a cybersecurity program.  Law firm clients, especially larger and more 
sophisticated clients, may send their own list of cybersecurity recommendations and law 
firm managers may be tempted to base cybersecurity programs on these specific client 
requests.  This is a mistake.   Multiple clients will send their own cybersecurity requests 
and standards, which will not only create an undue burden on a law firm’s IT staff but the 
burden will be continuous, because clients will be constantly changing and updating their 
security standards, requiring annual confirmation that robust cybersecurity is in place.    
 
For law firms in particular, using the NIST framework not only saves time and money but 
will also avoid the unnecessary management drag of customized client security solutions.  
Moreover, law firm clients will ultimately appreciate a law firm’s use of a common 
Framework, which their respective regulators always encourage.   
 
ISO 27001.  Another potentially important standard for law firms is ISO 27001:2013, 
published by the International Organization for Standardization (ISO) and the 
International Electrotechnical Commission (IEC) under the joint ISO and IEC 

http://www.nist.gov/cyberframework/upload/cybersecurity-framework-021214.pdf
https://www.whitehouse.gov/the-press-office/2013/02/12/executive-order-improving-critical-infrastructure-cybersecurity
http://www.nist.gov/cyberframework/upload/roadmap-021214.pdf
http://www.iso.org/iso/home/store/catalogue_ics/catalogue_detail_ics.htm?csnumber=54534
https://en.wikipedia.org/wiki/International_Organization_for_Standardization
https://en.wikipedia.org/wiki/International_Electrotechnical_Commission
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subcommittee, ISO/IEC JTC 1/SC 27.  Developed to provide an international model for 
establishing, implementing, operating, monitoring and maintaining an information 
security management system, ISO 27001 is widely recognized as the highest security 
standard in the industry for examining the efficacy of an organization’s overall security 
posture.   
 
Reportedly, at least a dozen Am Law 200 and Magic Circle firms have attained ISO 
27001 certification to demonstrate their dedication and commitment to protecting their 
documents and communication systems from security breaches, and at least 21 more are 
in the process of seeking the certification.   
 
Kansas	City	law	firm	Shook, Hardy & Bacon achieved ISO 27001 certification in 2013 
and described the standard as a key selling point for their firm. “We wanted to make sure 
we had the processes in place so our clients had confidence that we were doing the best 
we could,” said the firm’s chair, John Murphy.  Goodwin Proctor also achieved ISO 
27001 certification and trumpeted the standard in a press release, stating, “At Goodwin, 
protecting the security and confidentiality of client and personal information is a top 
priority.” David Fleming, the firm’s Chief Information Officer, also stated, “We are 
pleased to be recognized among the small group of law firms that are certified against the 
stringent ISO 27001 standards.”  According to Shook CIO John Anderson, Shook spent 
about $30,000 in 2013 and another $30,000 in 2014 on consultants and auditors to earn 
the certification; on top of additional cybersecurity-related spending to support the law 
firm's security strategy. 

The ISO 27001 certification process is rigorous, often taking as much as 6-12 months to 
complete, and includes: 

• Creating/executing comprehensive information security management system; 
• Drafting detailed policies and specific strategies in compliance w/ ISO standards; 

• Taking inventory of firm’s electronic information/storage locations; and 

• Selecting and implementing the appropriate security controls. 
But while SO 27001 certification can: reduce insurance costs; enable a law firm to 
produce an objective, thoughtful and meaningful response to a client’s security 
questionnaire or audit requests; and improve a law firm’s overall cybersecurity posture 
(especially internationally) -- it is not a panacea.  In fact, ISO-27001 may not satisfy a 
firm’s biggest clients, especially financial institutions, which are being pressured by 
regulators t, demand adherence to even tougher standards to guard against cyber-attacks. 

Further, ISO-27001 is process oriented i.e. becoming ISO 27001 certified means that a 
law firm has processes and protocols in place to keep confidential information 
secure.   The certification is not a technological tool nor a cybersecurity solution, leading 
one commentator to warn law firms about confusing compliance with security.    
Becoming ISO 27001 certified arguably provides little comfort regarding the actual 
readiness and ability of firms to protect the confidential information entrusted to them.  
ISO 27001 dictates how to go about managing the cybersecurity function but leaves all of 

https://en.wikipedia.org/wiki/ISO/IEC_JTC_1/SC_27
http://www.americanlawyer.com/id=1202720468020/To-Satisfy-Clients-Law-Firms-Submit-to-Cybersecurity-Scrutiny-?slreturn=20160308170221
http://www.celerity-uk.com/international-law-firms-see-iso-27001-certification-as-competitive-differentiator/
http://www.businesswire.com/news/home/20151028005943/en/Goodwin-Procter-Achieves-Prestigious-ISO-27001-Certification
http://www.businesswire.com/news/home/20151028005943/en/Goodwin-Procter-Achieves-Prestigious-ISO-27001-Certification
http://cts.businesswire.com/ct/CT?id=smartlink&url=http%3A%2F%2Fwww.goodwinprocter.com%2FPeople%2FF%2FFleming-David.aspx&esheet=51211400&newsitemid=20151028005943&lan=en-US&anchor=David+Fleming&index=2&md5=619ec310f8b64b51127c40de67b73f8e
http://www.cio.com/article/2969323/security/law-firm-makes-a-case-for-security-certification.html
http://www.cio.com/article/2969323/security/law-firm-makes-a-case-for-security-certification.html
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the actual execution to the law firm.  Moreover, the lengthy and tedious process of 
becoming ISO 27001 certified can complicate, delay and distract firm management from 
well-defined steps that can and should be taken in the short term.   

The bottom line on ISO-27001:  It is an internationally recognized, certifiable, 
information security standard that formally specifies an information security management 
system to bring information security under explicit management control – which is 
obviously an added benefit for any law firm.   

Moreover, ISO 27001:2005 (the predecessor to ISO 27001:2013) certification was the 
gold standard for many years for establishing, implementing, operating, monitoring, 
reviewing, maintaining and improving a documented data security management system 
within an organization or data center.  (N.B. the key changes in the 2013 revised standard 
relate to: improved handling of IT security risks, such as identity theft, mobile device 
threats and online vulnerabilities; improvements and consolidations of security controls; 
and allowing companies to have an integrated management system, rather than distinct 
separate ones.)   

Finally, at present having ISO-27001 is (at least for now) a unique market differentiator 
for law firms (who reside in a fiercely competitive space).  Moreover, because the 
certification requires organizations not only to uphold specific standards but also to 
review continuously, and improve, their security postures, the certification plainly 
evidences a law firm’s bona fide commitment to cybersecurity.   

Penetration Testing/Risk and Security Assessments.  Just like an annual physical 
check-up by a physician, a law firm should undergo a risk and security assessment of its 
inner cybersecurity workings.  Implementing cybersecurity solutions requires a 
comprehensive risk assessment to determine defense capabilities and weaknesses and 
ensure the wise application of resources.  What works best is a disciplined yet flexible 
methodology that incorporates a law firm’s organizational culture, operational 
requirements and tolerance for risk, and then balances that against current technological 
threats and risk.  Since data breaches are inevitable, a proper risk and security assessment 
quantifies risk, develops meaningful risk metrics and conveys the effectiveness of risk 
mitigation options in clear and concise terms.  

To begin with, consulting firms and cybersecurity shops market a myriad of services: 
penetration testing, risk and security assessments, data security audits, application 
security evaluations, code reviews and other similarly described services.  Even the 
consultant jargon is unclear.  For purposes of this guide, all categories will fall under the 
label of penetration (or “pen”) testing, which is standard parlance and also considered the 
lowest common denominator for evaluating cybersecurity. 

Common types of pen testing for law firms should include: an external penetration test or 
vulnerability scan to assess Internet-facing computers, including firewalls, VPNs and 
other online gateways; an internal penetration test or vulnerability of a law firm’s internal 
network, such as desktops, laptops, servers, printers, VOIP phones and other online 
devices;  a web application assessment to analyze a law firm’s website security; and 

http://www.securityinfowatch.com/article/12052877/preparing-for-your-companys-inevitable-data-breach
http://searchenterprisewan.techtarget.com/definition/virtual-private-network
http://www.massivealliance.com/2014/04/24/voip-cyber-security-risks-corporations
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social engineering testing to assess the “human firewall” of a law firm, and reconnoiter 
law firm staff cybersecurity awareness.  In addition, law firms should conduct an 
unannounced spear-phishing tests.  Spear-phishing tests help determine employee 
resistance to one of the most common methods of remote compromise.  The tests also 
help gauge the risks associated with permissive egress filters, targeted malware, the 
establishment of remote command and control channels, and the susceptibility to 
undetected bulk data exfiltration.   

A law firm’s pen tester should have substantial technological abilities, including expertise 
in testing web applications, mobile applications and devices, software products, third-
party service providers, cloud solutions and IT infrastructure.  

One mark of a good pen tester is to be a thought leader in the infosec community – 
authoring theoretical publications, giving peer conference presentations, contributing to 
open source projects, writing blogs or publishing vulnerabilities. It also helps if a pen 
tester has so-called “blue team” experience, (that is, he or she has managed networks or 
systems or developed applications).  

Good pen testers mimic the methods used by sophisticated attackers to identify 
vulnerabilities before they can be exploited. That is best achieved by using specialized, 
manual testing, not by running automated tools. Automated tools do have a place (it’s a 
good practice to run them internally looking for low hanging fruit) but custom tools will 
typically prove far more effective.  No two pen testing engagements are ever the same; 
even the same vulnerability can vary wildly in different environments, and having a 
proprietary set of tools evidences a pen tester’s ability to venture off-script and improvise 
when necessary.  Proprietary tools also typically allow for a more detailed explanation of 
the so-called “kill chain” or path of an attack.  

There exists no standardization about pen testing (like some sort of emissions or DNA 
test), so law firm executives should give careful consideration to who should conduct a 
law firm’s pen testing and how to best interpret the results.  Before conducting any test or 
assessment, law firm leaders should make sure IT departments document all 
cybersecurity policies and procedures, not just to get credit for good behavior and 
practices, but also because documentation is a beneficial compliance exercise.    

Law firms will want to avoid engaging pen testers who present deliverables that provide a 
written laundry list of problems in need of solutions or a so-called “heat map,” which 
identifies the most serious potential weaknesses.  The reason?  Because the reality is that 
most companies will not be able to cure all weaknesses (because of cost concerns, 
logistical impossibilities, practical barriers, etc.).  

Though intended for a law firm’s benefit, heat maps and laundry lists can also 
unfortunately provide regulators, law enforcement, class action lawyers and other 
disgruntled parties with a handy and helpful roadmap for liability.  Thus, the primary 
deliverable for any pen test should begin with a briefing, where law firm executives can 
discuss the format of any ultimate deliverable with the pen testing results.   

http://www.enterprisetech.com/2015/05/19/social-engineering-targets-weakest-security-link-employees/
http://www.wsj.com/articles/SB112424042313615131
http://www.sans.org/reading-room/whitepapers/auditing/conducting-penetration-test-organization-67.
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One final note on choosing the right pen tester.  When I was three years old, my family 
moved into a new house. To manage our home’s HVAC, electrical, security, and other 
related systems, my late father hired a small company called Systematic Control, run by a 
superstar engineer named Neil Carbone. But Neil was not just a repair ace; he also 
became a part of our family. For the next 40 years, Neil’s phone number was posted on 
our refrigerator door and we called him when anything went wrong. Neil became our 
most dependable and trusted adviser; he cared for our home (and our family) like it was 
his own.  

When Neil stopped by annually to develop new ideas to make our house better, safer, 
more fuel efficient, and so forth, he never brought a checklist.  Instead, Neil took a 
holistic approach toward servicing our home, observing not just how our family lived, but 
also incorporating how our house’s environment was changing.  

These two lessons from Neil are probably the most important for selecting a pen tester. 
First, good pen testers not only possess bona fide technological chops, an ethos of 
dedication, and a philosophy of service. Just like Neil, they also strive to become a law 
firm’s trusted adviser.  Second, threat landscapes, activists, random hackers, and state-
sponsored actors constantly evolve, refining their techniques, altering their motivations, 
and shifting their resources. Just like Neil, good pen testers take a holistic approach to 
their works, carefully considering changing threat actors, advance network telemetrics 
and emerging attack vectors.  

So when checking the references of pen testers (a must, by the way), in addition to 
considering common recommendations and caveats, consider most of all, my late father 
and Neil Carbone. Together they kept our home and family safe and prosperous for more 
than 40 years.  

Top Down Commitment.  Strong cybersecurity is a business imperative, yet too often 
cybersecurity is too far down on a law firm executive committee’s priority list or because 
it is so complex, simply delegated to lower level technical personnel.  Some questions 
for law firm executive management: Is there a commitment from the top down, both 
culturally and financially, to rigorous cybersecurity? Who in leadership is driving the 
cybersecurity agenda? Is it a C-level accountability and part of the day-to-day business 
focus? Do current reporting lines and assigned areas of responsibility make sense?   
Given the responsibilities and accountability needed to execute the incident response 
plan, are the right employees, possessing the appropriate skillsets, adequately 
empowered?  If the team charged with overseeing cyber-defense the same team who 
reports up the chain about breaches and who would oversee any response, that dual-role 
indicates an inherent conflict of interest. 
 
Effective security awareness demands top-down commitment and communication, a 
characteristic that is often lacking at law firms, especially where legal practices (and 
partners) are “siloed” or otherwise isolated.  Law firm executive committees should 
enforce the notion that the firm has an institutional commitment to protect client data 
reflected by involvement and engagement by senior firm leaders - not just IT.  In the 
least, law firm executive committees should establish a cross- organizational team 

https://snlkv20b23q3kbgr51pqzz81-wpengine.netdna-ssl.com/wp-content/uploads/sites/180/2015/12/PenTesting-PDF3.pdf
http://www.systematiccontrol.com
https://snlkv20b23q3kbgr51pqzz81-wpengine.netdna-ssl.com/wp-content/uploads/sites/180/2015/12/PenTesting-PDF3.pdf
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(including practice chairs, procurement, finance, human relations, communications, 
office management, IT and security personnel) that regularly convenes to discuss, 
coordinate and communicate information security issues. 
 
Drills and Table-Top Exercises.  Tabletop exercises enable organizations such as law 
firms to analyze potential emergency situations in an informal environment, and are 
designed to foster constructive discussions among participants as they examine existing 
operational plans and determine where they can make improvements.  Such exercises are 
a natural fit for information and physical security, because they provide a forum for 
planning, preparation and coordination of resources during any kind of attack.   

Most cybersecurity firms and pen testing firms offer some form of table top exercise 
program, which in order to be successful, should: involve detailed preparation; include 
multiple parties throughout the law firm; leverage resources from within the law firm 
industry and government; and will be timely and realistic. Law firm executive 
committees should also reach out to law enforcement agencies such as the FBI and 
request for a federal agent to participate as well.  The FBI supports this participation and 
collaboration with U.S. companies, especially law firms, and can provide valuable insight 
throughout the drill.   

Incident Response Plan.  Having an incident response plan is a notion that has been 
preached over and over again to every law firm, retailer, manufacturer, financial 
organization or otherwise, but still warrants a quick mention nonetheless.  When 
contemplating cybersecurity, most companies allocate significant resources to fortifying 
their networks and to denying access to cyber-attackers. However, it is now a cliché, 
well founded in reality, that data breaches are inevitable.  As cybersecurity experts have 
noted, “There’s a saying in the cybersecurity industry that there are two types of 
businesses today: Those that have been breached and know it and those that have been 
breached and just don’t know it.”  
 
Along those lines, just like a fire evacuation plan for a building, a law firm should have a 
plan in place to manage data breaches; an art form less about security science and more 
akin to “incident response.”  In the least, an incident response plan specifies the: 
 
• Members/titles/contact details of the response team	responsible for each of the 

functions of the plan (management, IT, information security, human resources, 
compliance, marketing, etc.);  

• Communication lines in the event of a cyber-attack; 

• Notification protocols and priorities (including law enforcement, regulators, 
customers, joint venture partners, vendors and anyone else who might require or 
contractually be entitled to, notice);  

• Documentation and logging plans in the event of a breach;  

• Contact list of relevant outside parties such as outside counsel (who specializes in 
data breach response), outside digital forensics experts, local law enforcement 
agents, PR firms and relevant financial firms (including the firm’s bank and insurer); 

http://www.csoonline.com/article/2838365/emergency-preparedness/planning-for-a-security-emergency-from-the-tabletop-down.html
http://www.csoonline.com/article/2838365/emergency-preparedness/planning-for-a-security-emergency-from-the-tabletop-down.html
http://www.insurancejournal.com/magazines/features/2014/04/21/326382.htm
http://www.insurancejournal.com/magazines/features/2014/04/21/326382.htm
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• Law firm employees who have authority to speak and make certain decisions about 
the investigation;  

• Cyber insurance information; 

• Containment, remediation, recovery, training, and testing plans; and 

• The nature and location of any data that is covered by other legal obligations like 
medical records under HIPAA; financial records covered by the Graham Leach 
Bliley Safeguards Rule or specific client contractually created data protection/breach 
notification requirements.  

Law firm executive management should understand their current incident response plans; 
when the plan was last updated (and how often); who prepared the plan; who approved 
the plan; and the general approach and general principles of the plan.  There should also 
exist an accurate and current network topology diagram that is adequately documented, 
and periodically re-assessed and revised as internal systems and external factors change.  
 
Law firm executive committees should also avoid using templates for incident response 
plans.  While templates can serve as a decent starting point, no two law firms are 
identical and all have different business processes, network infrastructures and types of 
data-sets.  Along these lines, NIST has published a Computer Security Incident Response 
Guide that can help law firms develop appropriate policies and procedures and provide a 
useful reference for law firm executive committees when meeting with IT department 
heads.  The abstract for the NIST guide states:   
 

“Computer security incident response has become an important component of 
information technology (IT) programs. Because performing incident response 
effectively is a complex undertaking, establishing a successful incident response 
capability requires substantial planning and resources. This publication assists 
organizations in establishing computer security incident response capabilities and 
handling incidents efficiently and effectively. This publication provides 
guidelines for incident handling, particularly for analyzing incident-related data 
and determining the appropriate response to each incident. The guidelines can be 
followed independently of particular hardware platforms, operating systems, 
protocols, or applications. ” 
 

One unintended benefit of a strong incident response plan is that it can serve as an 
effective business development tool.  In addition to promulgating security procedures, 
incident response plans for law firms (and many other professional service providers) 
can also serve as effective powerful collateral.  More and more, clients and insurance 
companies are asking to review law firms’ incident response and factoring the value and 
efficacy of an incident response plan into the calculus of their hiring and procurement 
processes.   
 
Preservation Challenges.  Every cyber-attack response begins with the simple notion of 
preservation, i.e. collecting and preserving, in a forensically sound and evidentiary 

http://www.hhs.gov/hipaa/index.html
http://www.reyrey.com/collateral/brochures/F1_FTC_Facts_Guide.pdf
http://www.reyrey.com/collateral/brochures/F1_FTC_Facts_Guide.pdf
http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-61r2.pdf
http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-61r2.pdf


	 Page 11 of 30	

unassailable manner, any “electronically stored information” (ESI), devices, logs, etc. 
that could become relevant to the cyber-attack.   
 
Unfortunately, preserving ESI after a cyber-attack can quickly become a challenging, 
costly and resource intensive task.  Most law firms have ESI in so many locations (both 
physical and virtual) that, after a cyber-attack, it becomes an onerous struggle to locate 
and preserve relevant ESI and to piece together information about sometimes complex 
and disparate systems – all under the intense pressure of an active digital forensic 
investigation (with serious consequences for error or omission).   
 
By way of background, preservation is a critical work stream during a cyber-attack 
because incident responders will be scrutinizing every byte of data, especially any 
fragments, artifacts or remnants left by the attacker in all sectors of any relevant device 
(including within “deleted recoverable files,” “unallocated and slack space” or the boot 
sector.) These artifacts can include: Internet addresses; computer names; malicious file 
names; system registry data; user account names; and network protocols. 

The most effective investigative methodology of a cyber-attack is one based on targeted 
incident response practices and does not solely rely on “signature detection” 
technologies, such as antivirus software.  Rather, careful investigators employ an iterative 
process of digital forensics, malware reverse engineering, monitoring and scanning.   

As analysis of known or suspected compromised systems identifies new so-called 
Indicators of Compromise (“IOCs), investigators will examine network traffic and logs, 
in addition to scanning hosts for these IOCs.  When this effort discovers additional 
systems, those systems are forensically imaged and analyzed, and the process repeats.  
Armed with the information gathered during this phase of  “lather, rinse, repeat,” a victim 
law firm can begin efforts to remediate the malware, rebuild compromised systems, reset 
compromised account credentials, block IP addresses and properly initiate network and 
host monitoring in an effort to detect additional attempts by the attacker to regain access.   

Preservation is also critical because investigators will likely need to scour all ESI in 
search of so-called personally identifiable information or “PII.”  The search for PII is 
necessary to determine whether the attacker exfiltrated (removed from a corporate IT 
environment) any data containing personal information relating to any individuals, who 
may require notice of the cyber-attack, credit monitoring services and other remedial 
action.  

Protecting PII relating to individuals from identity theft has become a significant focus of 
U.S. state and federal agencies, and of new state and federal laws and regulations.  In the 
U.S., laws and regulations vary from state to state, and between state and federal law, as 
to exactly what information comprises PII.  Generally, the definition requires both a 
name and some additional item of information that could be used to steal a person’s 
identity or access his or her financial accounts (or, in some cases, healthcare information) 
without authorization. N.B. that for purposes of this article, we refer generally to 
protected information about an individual as PII, even though some state or federal 
statutes may use a different nomenclature or categorizations.   

https://www.johnreedstark.com/wp-content/uploads/sites/180/2014/12/Six-Technology-Related-Caveats-in-Government-Investigations_BNA-12-10-1012.pdf
https://whereismydata.wordpress.com/2008/10/03/what-is-unallocated-space/
http://www.computerhope.com/jargon/s/slack-space.htm
http://usa.kaspersky.com/internet-security-center/definitions/boot-sector-virus
http://usa.kaspersky.com/internet-security-center/definitions/boot-sector-virus
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Finally, just about every cyber-attack response also involves the forensic imaging and 
reviewing of emails and other relevant communications from laptop computers, desktop 
computers, network servers, backup tapes, mobile devices, tablets and other systems.  The 
cyber-attack investigation may have sprouted from a customer who complained that his 
or her data was used for a fraud; from a report that a computer system was found to be 
communicating with an unscrupulous Internet address; from the FBI, U.S. Air Force 
Office of Special Investigations; US Secret Service or other law enforcement agency 
notifying a law firm of a possible cyber-attack into its systems; or a slew of other sources.   

Under any circumstance, investigators will first analyze whatever initial information is 
presented and use the preliminary evidence to help identify the likely locations of 
additional evidence. An investigator will consider all computer devices as likely locations 
to target for investigation. These devices will typically include: law firm laptops and 
workstations; network storage servers; firewalls; intrusion detection systems; webservers; 
customer databases; and e-mail servers. 

It can even take days after learning of a cyber-attack before a law firm realizes that they 
maintain an electronic purging process that deletes data (such as relevant logging 
information) on a regular schedule.  Without having proactively made the effort to 
understand information sources, assets and their key characteristics, these purging 
schedules can become unintended and latent causes of spoliation. 

Data-Mapping.  Given the challenges of preservation discussed above, law firms should 
probe their own data practices carefully.  Where information relevant to identifying and 
describing potentially accessed/target/exfiltrated systems has never been data-mapped, 
establishing a strong and effective incident response plan for addressing cybersecurity 
risks can become challenging. Without any sort of responsible system overview or asset 
classification exercise, law firms not only make mistakes in their cyber incident response 
plans, but law firms can also make mistakes in allocating available resources to the 
investigation. 

In addition, law firm executive committees should press to identify and understand the 
most critical datasets of law firm information.  What are the law firm’s most valuable 
intellectual property assets and consumer/customer based informational assets, and how 
are they currently being protected?  Where are these assets stored or located -- internally, 
at a third-party data center (in the U.S. or overseas), or in a cloud-based environment?  
Asking these and other similar questions will help a law firm executive committee better 
understand the law firm’s posture with respect to securing its virtual assets and inform 
what additional steps, if any, management can take to improve such practices. 

Law firm executive committees should also consider implementing a sophisticated and 
intelligent data classification scheme.  For example, consider parsing data sets into: 1) 
general use data, such as information published on the law firm website and included in 
public releases or disclosures; 2) internal use data, such as non-confidential internal 
communications; and 3) confidential data, such information carrying a legal 
confidentiality obligation like attorney-client work product or privileged attorney-client 
communications.    

http://www.mass.gov/anf/research-and-tech/cyber-security/security-for-state-employees/security-policies-and-standards/enterprise-information-security-standards.html
http://www.mass.gov/anf/research-and-tech/cyber-security/security-for-state-employees/security-policies-and-standards/enterprise-information-security-standards.html
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Confidential data in particular can be organized into narrower classifications such as: 1) 
information subject to protection under specific government statutes or regulations, 
including medical records protected under HIPAA or financial records under SEC 
Regulation S-P; 2) commercially sensitive information about clients, such as trade 
secrets, future business plans or negotiation strategies; 3) contractually protected 
information subject to a particular client agreement regarding that client’s data; and 4) 
other confidential or sensitive information such as evidentiary data pertaining to active or 
closed litigation engagements.   

Law firms with offices in countries that are members of the European Union (EU), or 
who handle and store protected personal information pertaining to citizens of the EU that 
they have received from or on behalf of their clients, are under special requirements to 
take measures to ensure the security of that information. Currently, this is an indirect 
result of the EU’s broad data privacy regulations, special directives and other 
increasingly strict and rigorous data-related rules and requirements.  

PCI Responsibilities.   Executive committees at law firms should determine whether the 
law firm has any PCI compliance issues and if so, that those PCI-related concerns are 
being addressed.   

By way of background, when a cyber-attack targets electronically transmitted, collected 
or stored payment card information, so-called Payment Card Industry Data Security 
Standards (PCI-DSS) compliance is often one of the first aspects investigated.   The 
Payment Card Industry Security Standards Council is the international organization 
founded by American Express, Discover Financial Services, JCB International, 
MasterCard Worldwide, and Visa Inc. in 2006, which develops and manages certain 
credit card industry standards, including the PCI-DSS.  PCI-DSS is a set of requirements 
created to help protect the security of electronic payment card transactions that include 
PII of cardholders, and operate as an industry standard for security for organizations 
utilizing credit card information.  PCI-DSS applies to all organizations that hold, process 
or pass credit card holder information and imposes requirements upon those entities for 
security management, policies, procedures, network architecture, software design and 
other critical measures that help to protect customer credit and debit card account data.   

If a cyber-attack against a law firm involves credit cards or other similar modes of 
payment and triggers PCI-DSS compliance, the workflow involving the PCI-DSS can be 
extremely costly, cumbersome and disruptive.  For instance, merchants are responsible 
for all costs associated with any system modifications required to achieve PCI-DSS 
compliance and the card brands may levy significant fines and penalties on merchants 
that are not in compliance with PCI-DSS.  Such penalties and fines, imposed separately 
by each card association, can include: 

• Hefty fines (in multiples of $100,000) for prohibited data retention; 

• Significant additional monthly fines (can be $100,000 or more per month depending 
on the nature of the data stored) assessed until confirmation is provided indicating 
that prohibited data is no longer stored; 

http://blog.eiqnetworks.com/blog/how-does-hipaa-affect-cybersecurity-heres-what-you-need-to-know
https://www.sec.gov/rules/final/34-42974.htm
https://www.sec.gov/rules/final/34-42974.htm
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31995L0046:en:HTML
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV:l24120
https://en.wikipedia.org/wiki/Payment_Card_Industry_Data_Security_Standard
https://en.wikipedia.org/wiki/Payment_Card_Industry_Data_Security_Standard
https://www.pcisecuritystandards.org/pci_security/
http://www.cio.com/article/2836035/data-breach/pci-compliance-under-scrutiny-following-big-data-breaches.html
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• Separate fines (in multiples of $10,000) for PCI-DSS non-compliance; 
• Additional monthly fines (likely $25,000 per month) assessed until confirmation from 

a qualified security assessor that the merchant is PCI-DSS compliant;  
• Payment of monitoring (can be as high as $25) and reissuing (up to $5) assessments 

for each card identified by the card association as potentially compromised; and 
• Reimbursement for any and all fraudulent activity the card association identifies as 

being tied to a security data breach. 
 
In addition, when an organization suspects a PCI cyber-attack, the card brands’ PCI-DSS 
require hiring a PCI-approved forensic investigator (also known as a PFI) from a small 
list of card brand approved vendors.  When a breach is suspected, a PFI is required to 
perform a specified list of investigative work including writing a final report that is issued 
to both the client and the various credit card companies, which is then used by the card 
brand companies to calculate potential fines that will be levied against the acquiring 
banks.  These fees are then passed along to the victim company in the form of 
indemnification.  Further, after a breach, a merchant’s classification or “tier” may be 
adjusted upwards, resulting in the imposition of further obligations and potentially even 
greater fines and penalties should another breach occur.   
 
Data Loss Protection.  Law firms should work towards adopting security mechanisms 
such as data loss protection (DLP) systems  (also known as “data leak prevention 
systems”), to help detect and prevent the potential unauthorized transmittal of 
confidential information by employees.  DLP systems aim to prevent end users from 
sending sensitive or critical information, such as attorney work product or privileged 
attorney-client communications, outside a law firm’s network.  

Such systems classify and protect confidential and critical information so that 
unauthorized end users cannot accidentally or maliciously share data whose disclosure 
could place the organization at risk.  For instance, by installing data loss prevention 
technologies that “tag” certain files, phrases, and code names, a law firm could block or 
flag transmissions of those tagged files, with the aim of preventing sensitive information 
from leaving the firm’s network. 

Third Party (Including Local Counsel) Due Diligence.  Outsourcing of services (such 
as IT, payroll, accounting, pension and other financial services), which typically involve 
the transfer of, or allowing access to, PII from a law firm to its vendor, has become 
increasingly common for law firms.  Both law firms and service providers, including 
local counsel in litigation and other corporate matters, must contend with a matrix of 
obligations governing the disclosure of personal information under federal and state laws 
and regulations, common law privacy principles and industry guidelines and standards.   

Thus, law firm executive committees should be concerned if any third party vendor has 
access to a law firm’s networks, customer data or other sensitive information -- or if there 
exists any sort of other cybersecurity risk of the outsourced function.  Law firm executive 
committees should also understand that third-party risk management is a security 
function as well as a compliance requirement.  If a cybersecurity plan focuses only on 

https://www.sans.org/reading-room/whitepapers/compliance/pci-dss-incident-handling-required-before-incident-33119
http://www.ey.com/Publication/vwLUAssets/EY_Data_Loss_Prevention/$FILE/EY_Data_Loss_Prevention.pdf
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internal security, a law firm misses a substantial risk.  Numerous studies have shown that 
third parties represent between 40% to 80% of the risks associated with data breaches. 

Given that cyber-attackers will often traverse across a law firm’s network and into the 
networks of its vendors or vice versa, cyber-attacks can also result in disputes as to the 
culpability for an attack.  As a result, in most data breach scenarios, vendors and law 
firms can end up pointing the finger at one another for their respective cybersecurity 
failures.   

Vendors who become entangled in the cyber-attack of a customer that includes PII of, for 
example, their customers’ employees, can be subject to claims by those whose 
information is lost, as well as by their client.  For example, in Caudle v. Towers, Perrin, 
Forster & Crosby, a federal judge dismissed claims for negligence and breach of 
fiduciary duty brought by an employee against his employer’s pension consultant whose 
laptop containing PII of employees was stolen.  The judge dismissed the negligence claim 
in the absence of evidence that the information had been accessed or used. It also 
dismissed the claim for breach of fiduciary duties, again on the ground that the plaintiff 
had not shown he had suffered any damages. The court did allow the claim for breach of 
contract to proceed to allow discovery on the issue of whether the employee was a third-
party beneficiary of the contract between his employer and the vendor under the terms of 
the contract.  

Similarly, in Ruiz v. Gap, Inc., where a company’s vendor was sued for losing its client’s 
personal information when a laptop was stolen containing information with job 
applications, a federal judge dismissed the claims for lack of requisite appreciable harm 
(because the plaintiff had not been a victim of identity theft but rather was claiming 
increased risk of future identity theft and seeking credit monitoring costs).   

In addition, law firm executive committees should understand if and how the law firm 
incorporates requirements relating to cybersecurity risk into its contracts with vendors, 
which can, for example, trigger notification responsibilities.  In the event of a data 
breach, corporate vendors will want to know all relevant facts relating to the cyber-attack, 
especially: if their data has potentially been compromised; if services will experience any 
disruption; the nature of remediation efforts; if there are any official or unofficial findings 
any investigation; or if there is any other information which can impact their operations, 
reputation, etc.   

Vendors may also request images of malware and IOCs or to visit/inspect the law firm 
with its own investigation team.  Venders may ask for weekly or even daily briefings and 
may demand attestations in writing with respect to any findings pertaining to their data.  
Some customers may also have contractual language establishing their rights when a 
cyber-attack occurs, which can range from notification, to on-site inspections, to the 
option of an independent risk and security assessment of the victim law firm (at the 
victim law firm’s, and not the vendor’s, expense).   

http://thirdcertainty.com/guest-essay/third-party-vendors-are-the-weak-links-in-cybersecurity/
http://www.sifma.org/issues/operations-and-technology/cybersecurity/third-party-risk-management/
http://www.leagle.com/decision/2008853580aafsupp2d273_1827/CAUDLE v. TOWERS, PERRIN, FORSTER & CROSBY, INC.
http://www.leagle.com/decision/2008853580aafsupp2d273_1827/CAUDLE v. TOWERS, PERRIN, FORSTER & CROSBY, INC.
https://www.courtlistener.com/opinion/2396042/ruiz-v-gap-inc/
http://www.kelleydrye.com/publications/articles/1502/_res/id=Files/index=0/Rosenfeld_Hutnik_Data+Security+Contract+Clauses+for+Service+Provider+Arrangements+(Pro-customer).pdf
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Moreover, if third party vendors conduct remote maintenance of a law firm’s networks 
and devices, in the event of a cyber-attack, the law firm should confirm it can obtain 
copies of any relevant logs, as well as access the third party system to scan for IOCs.  

Law firm executive committees should inquire about the practices and procedures with 
respect to the cybersecurity of local counsel in particular, asking about information 
security procedures (including training) and outside access to the third party’s own 
internal network.  Big firms working with local litigation counsel may risk making 
themselves just as vulnerable as their less protected co-counsel.  Just like with other 
vendors, the mantra underlying local counsel cybersecurity concerns is simple: Any 
attack upon a law firm’s local counsel can easily become an attack on the law firm itself.   

Buy Cyber-Insurance.  Just like with other hazards of doing business, law firms have 
begun taking into account cybersecurity concerns when considering overall enterprise 
risk management and insurance risk transfer mechanisms.  Clearly, cyber insurance will 
eventually become yet another basic element of a law firm’s insurance coverage, just like 
property insurance for companies and health insurance for individuals.  For law firms, 
their clients will also likely (if they have not already done so) demand that their law firm 
carry cyber insurance as a matter of good business practice.     

According to insurance brokerage Aon, more than 60 out of the 250 medium and large 
law firms that it services have purchased cyber insurance within the last two years.  
Insurance broker Marsh has reported that close to 40 percent of its roughly 100 large law 
firm clients have purchased the insurance, up from 20 percent two years ago. 

Interestingly, law firms who maintain cyber insurance might also have the best 
cybersecurity policies and practices, probably because before obtaining cyber insurance 
coverage, a law firm is typically subjected to a fairly rigorous underwriting process.  Just 
like the physical exam typically required by insurance companies before issuing life 
insurance, which can prompt better personal wellness practices, a cyber insurance exam 
might trigger or prompt better law firm cybersecurity wellness.  Moreover, while it has 
been suggested that having insurance encourages companies to slack off on security, 
some research suggests the opposite i.e. that those companies with good security 
practices are more likely to purchase insurance.  

Just like many corporations, law firms are finding that their professional liability 
insurance, general liability insurance and property insurance does not cover many of the 
costs associated with cyber-attacks.  Factors depend on the nature of the breach, the 
relationship of the parties, the type of the information in issue (such as personal 
information, intellectual property, trade secrets, and emails), the precise form of the 
operative policy and, if related to third-party liability claims, the allegations asserted and 
the type of damages sought.  

Meanwhile, though the market for cyber insurance continues to evolve and grow 
dramatically, there still has not materialized any form of standardized cyber insurance 
policy language, and whether standard property casualty provisions even cover losses 
relating to cyber incidents often remains an open question. Stand-alone cyber insurance 

http://www.pillsburylaw.com/publications/cyber-insurancemitigating-loss-from-cyber-attacks
http://www.nextgov.com/cybersecurity/2014/09/wh-official-cyber-coverage-will-be-basic-insurance-policy-2020/93503/
http://www.nextgov.com/cybersecurity/2014/09/wh-official-cyber-coverage-will-be-basic-insurance-policy-2020/93503/
http://www.americanlawyer.com/id=1202752692874/Amid-Hacking-Threats-Law-Firms-Turn-to-Cyber-Insurance?slreturn=20160309192638
http://www.cyberrisknetwork.com/2015/01/29/much-desired-law-firms-cybersecurity-says-marsh-survey/
http://www.ponemon.org/blog/ponemon-institute-releases-2014-cost-of-data-breach-global-analysis
http://www.americanlawyer.com/id=1202752692874/Amid-Hacking-Threats-Law-Firms-Turn-to-Cyber-Insurance?slreturn=20160311104119#ixzz45NKCJIBp
http://www.cnbc.com/id/101804150#;
http://thehill.com/policy/cybersecurity/229568-skyrocketing-demand-seen-for-cybersecurity-insurance
http://thehill.com/policy/cybersecurity/229568-skyrocketing-demand-seen-for-cybersecurity-insurance
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policies offer broader coverage and should be explored by every law firm executive 
committee, along with an evaluation of the sufficiency of the law firm’s liability 
insurance program. 

Indeed, relying on a general property insurance policy for cyber-attack coverage is risky 
and law firms should not rely on commercial general liability policy to cover a data 
breach, as it most likely will not.  For example, in the data breach involving Sony, the 
breach reportedly exposed the personal information of tens of millions of users, and 
Zurich American stated in court papers that as a result, Sony was the defendant in over 50 
class action lawsuits.  Because the Sony policy required the policyholder (Sony) to 
perpetrate or commit the act of publication of the personal information, the judge stated, 
“Paragraph E (oral or written publication in any manner of the material that violates a 
person’s right to privacy) requires some kind of act or conduct by the policyholder in 
order for coverage to present.”  This decision highlights the hazards of relying on 
traditional CGL coverage policies for potential data breach coverage.  

Indeed, the case law concerning general property insurance and cybersecurity is all over 
the map.  Some examples in favor of the insured:  

• Computer Corner, Inc. v. Fireman’s Fund Ins. Co.  (holding that loss of the pre-
existing electronic data was tangible property damage covered by CGL policy where 
computer store repairing customer’s computer permanently lost all the data);  

• American Guar. & Liab. Ins. Co. v. Ingram Micro, Inc. (holding that computer data 
permanently lost during a power outage constituted “direct physical loss or damage 
from any cause” covered by first-party insurance policy);  

• Southeast Mental Healthcare Center, Inc. v. Pacific Insurance Company (finding a 
direct physical loss occurred where the insured's pharmacy computer data was 
corrupted due to a power outage.); 

• NMS Services Inc. v. Hartford (characterizing the erasure of vital computer files and 
databases as direct physical loss or damage to property for purposes of business 
income coverage); and  

• Hartford Casualty Insurance Company v. Corcino & Associates et al (where the 
District Court of the Central District of California ruled that there is coverage under a 
GCL policy for a data breach involving hospital records of some 2,000 patients.)  

However, not all courts have found that damage to data constitutes “direct physical loss 
of or damage to property” under property insurance policies  For example, in Ward 
General Insurance Services Inc. v. Employers Fire Insurance Co., the insured was 
updating its computer data when the operator inadvertently pressed the “delete” key on 
the keyboard, wiping out critical data. The insured sought coverage for labor expenses to 
restore the database, in addition to income lost during the recovery period. The trial court 
found that the losses were not covered and the appellate court affirmed, stating: 

"Here, the loss suffered by plaintiff was a loss of information, i.e., the sequence of 
ones and zeros stored by aligning small domains of magnetic material on the 

http://www.uphelp.org/sites/default/files/1. Amicus Curiae Notice of Motion.pdf
http://law.justia.com/cases/new-mexico/court-of-appeals/2002/f580-22fc9-24a79.html
http://www.jdsupra.com/legalnews/understanding-cyber-liability-insurance-21395/
http://www.americanbar.org/content/dam/aba/events/international_law/2013/05/law_business_andsociety-usisraelglobalrelationships/edwards wildman privacy white paper.authcheckdam.pdf
http://www.klgates.com/files/Publication/ad055263-b16b-4637-8735-049cab81c2a9/Presentation/PublicationAttachment/239ee296-257f-4025-8231-09816fe61efa/Insurance_Coverage_for_Cyber_Attacks_Part_Two.pdf
http://www.lawandsecurity.org/Portals/0/Documents/Hartford Cas Ins Co v Corcino And Associates.pdf
http://www.law360.com/companies/onebeacon-insurance-group-ltd
http://www.law360.com/companies/onebeacon-insurance-group-ltd
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computer’s hard drive in a machine readable manner. Plaintiff did not lose the 
tangible material of the storage medium. Rather, plaintiff lost the stored 
information. The sequence of ones and zeros can be altered, rearranged, or erased, 
without losing or damaging the tangible material of the storage medium."  

Other similar judicial decisions finding in favor of the insurance company include:  

• America Online, Inc. v. St. Paul Mercury Ins. Co.  (holding that America Online, Inc. 
is not entitled to insurance coverage for claims that software that it supplied to its 
customers damaged their computers.); and   

• State Auto Property & Cas. Ins. Co. v. Midwest Computers & More (“Alone, 
computer data cannot be touched, held or sensed by the human mind, it has no 
physical substance.  It is not tangible property.). 

Under any circumstance, the question of how to design a stand-alone cyber insurance 
policy is nonetheless a difficult one.  The actuarial challenges of predicting/gauging both 
the probability and the impact of a cyber-attack can in turn, make it difficult to match a 
cyber insurance policy with the unique risk profiles of today’s global and technologically 
sophisticated companies.  These are difficulties faced not only by insurance analysts but 
also by even the most experienced law firm executive committees.    

Cyber-attack damages are multifaceted and unique – much more so than fire, flood, 
health and other more traditional insurance scenarios and models – that there is no normal 
distribution of cyber-attack outcomes on which to base the probabilities of future effects.  
As a result, there are now a dizzying array of cyber insurance products in the 
marketplace, each with its own insurer-drafted terms and conditions, which can vary 
dramatically from insurer to insurer – some effective and comprehensive and others 
replete with loopholes, exclusions and other troubling features. 

Even the U.S. Department of Homeland Security has officially acknowledged that the 
cyber insurance market remains confusing for most companies and can be overlooked for 
all of the wrong reasons, stating in a recent report: 

“Cybersecurity insurance is designed to mitigate losses from a variety of cyber 
incidents, including data breaches, business interruption, and network damage. A 
robust cybersecurity insurance market could help reduce the number of successful 
cyber attacks by: (1) promoting the adoption of preventative measures in return 
for more coverage; and (2) encouraging the implementation of best practices by 
basing premiums on an insured’s level of self-protection.  Many companies 
forego available policies, however, citing as rationales the perceived high cost of 
those policies, confusion about what they cover, and uncertainty that their 
organizations will suffer a cyber attack.” 

To make matters worse, as opposed to disasters like fires, floods and tornadoes, today’s 
companies who experience a cyber-attack should not expect any assistance or even 
compassion from the government.  In fact, companies should expect quite the opposite 
for several reasons.   

https://casetext.com/case/america-online-inc-v-st-paul-mercury-ins
http://law.justia.com/cases/federal/district-courts/FSupp2/147/1113/2409373/
http://blogs.wsj.com/cio/2014/10/03/many-loopholes-in-cyber-insurance-policies-loreal-ciso-says/;
http://www.csoonline.com/article/2835274/cyber-attacks-espionage/cyber-insurance-worth-it-but-beware-of-the-exclusions.html
http://www.dhs.gov/publication/cybersecurity-insurance
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• First, the U.S. government is overwhelmed with protecting the nation’s own 
infrastructure and does not have a SWAT team or a rescue team standing-by to assist 
U.S. companies after a cyber-attack;   

• Second, given the many differing state privacy statutory regimes and a growing range 
of federal agency jurisdiction (each wielding their own unique set of rules, 
regulations, statutes and enforcement tools), instead of a helping hand, cyber-attack 
victims should expect subpoenas, enforcement actions and an onslaught of litigation.  
For instance, forty-seven states, the District of Columbia, Guam, Puerto Rico and the 
Virgin Islands have enacted legislation requiring private or government entities to 
notify individuals of security breaches of information involving PII; and 

• Third, the public’s (and Congress’s) view of cyber-attack victims has sadly become 
not a view of understanding or empathy but rather a view of suspicion, skepticism 
and even vilification. 

Traditionally, purchasing insurance coverage begins with a policy review, a risk 
breakdown and a range of other risk-related analytics.  Law firms should, however, make 
sure management also considers a different “reverse-gap” approach towards that calculus.   

Law firms should ask if internal insurance procurement teams have considered reviewing 
actual cyber-attacks, analyzing and scrutinizing the typical cyber-incident response 
workflow that follow most cyber-attacks.  By analyzing and revisiting the realities and 
economics of this workflow, a law firm can then collaborate with their insurance sales 
representatives and originators to allocate risk responsibly and determine, before any 
cyber-attack occurs, which workflow costs will trigger coverage; which workflow costs 
will be outside of coverage; and which workflow costs might be uninsurable. 

It is also crucial that law firms conduct the necessary due diligence to be sure that the 
cyber insurance carrier their law firm uses has a good claims paying and claims handling 
history and has a proven history of rapid and supportive response. When a cyber attack 
occurs, too often there are doubts as to coverage, which can impact incident response.  

Cyber insurance polices can also differ dramatically in their goals and objectives.  For 
example, some policies (such as the Beazley Data Breach Response policy) are designed 
to cover HIPAA and PCI violations, as well as other regulatory non-compliance.  Other 
policies are geared more for direct financial losses due to wire transfer fraud.  If a law 
firm manages trust accounts on behalf of clients, the law firm will likely require 
insurance coverage for direct cash losses in the event of a network intrusion that results in 
the unlawful transfer of funds.   

Whatever the type of insurance held by a law firm, an insurance claim will undoubtedly 
follow, and insurance adjusters will scrutinize all invoices pertaining to the incident 
response and will require briefings and documentation regarding all investigative efforts.  
For maximum objectivity, credibility and defensibility, rather than the law firm itself, law 
firms will need to engage an independent digital forensic firm to investigate the breach, 
and at the direction of counsel, to lead any briefings with insurance carriers.  Law firm 

http://www.fbi.gov/news/testimony/cyber-security-terrorism-and-beyond-addressing-evolving-threats-to-the-homeland
http://www.dwt.com/statedatabreachstatutes/
http://www.computerworld.com/article/2863054/us-lawmaker-asks-sony-for-details-on-data-breach.html
http://www.usatoday.com/story/money/business/2013/12/20/fury-and-frustration-over-target-data-breach/4145503/;
http://www.vnews.com/news/business/13332855-95/companies-slow-to-alert-about-data-breaches
http://www.federalnewsradio.com/520/3775347/Rep-Cummings-demands-answers-from-background-investigation-contractor-on-data-breach
http://www.cybersecuritydocket.com/2015/04/09/cyber-insurance-a-pragmatic-approach-to-a-growing-necessity/.
http://www.cybersecuritydocket.com/2015/04/09/cyber-insurance-a-pragmatic-approach-to-a-growing-necessity/.
https://www.beazley.com/specialty_lines/professional_liability/tmb/beazley_breach_response.html
https://www.healthit.gov/providers-professionals/cybersecurity-shared-responsibility
https://www.pcicomplianceguide.org
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executive committees should make sure the engagement of data breach response experts 
is covered. 

Also, when negotiating cyber insurance policies, some insurance policies will seek 
provisions mandating use of a specific "panel of digital forensic experts" (even if the 
victim firm already has a prior existing relationship with a particular firm).  Law firms 
should consider such a provision carefully; much like choosing one’s own surgeon for a 
heart procedure, a law firm might want the same freedom of choice when it comes to 
selecting a digital forensics/data breach response firm.     

As an aside, law firms should also make sure that during any sort of data breach 
response, a professional on the incident response team, preferably counsel, maintains 
carefully written documentation of all efforts of the response.  This will help later on 
when gathering the “documentation package” to present to an inquisitive insurance 
adjuster when seeking an insurance reimbursement for the costs of the breach. 
 
Logging Capabilities.  A law firm’s logging capabilities evidence how a law firm is 
actively hunting for indications of compromise and whether the law firm is retaining 
sufficient system logs to recreate attacker behavior and determine the scope of exposure 
in the event of a breach incident.  After a data breach, in addition to user systems like 
laptop and desktop computers, servers, etc., the logs of other systems such as firewalls 
and intrusion detection systems will also require analysis.   
 
Exactly what logs are available relating to a cyber-attack depends on a law firm’s overall 
cybersecurity policies and practices. Logging retention can differ dramatically among 
law firms – and some law firms may not have any log management system that 
aggregates logging information, which means that its logging information will be 
scattered and disorganized.  Also, some companies may only preserve logs for a short 
period, such as thirty days, before “rolling over them” and thereby deleting the logs 
permanently.  
 
Deficiencies in logging can become a major source of consternation for data breach first 
responders.  According to the SANS Institute,  

 
“Deficiencies in security logging and analysis can allow attackers to hide their 
location, malware, and activities on victim machines. Even if the victims know 
that their systems have been compromised, without protected and complete 
logging records, victims can remain blind to the details of the attack and to 
subsequent actions taken by the attackers.  Sometimes logging records are the 
only evidence of a successful attack and without solid audit logs, an attack may 
go unnoticed indefinitely and the particular damages done may be irreversible. 
Many organizations keep useful logs for compliance purposes, but attackers rely 
on the fact that such organizations might only rarely review their logs, and never 
discover that their systems have been compromised. Because of poor or 
nonexistent log analysis processes, attackers sometimes control victim machines 
for months or years without anyone in the target organization knowing, even 
though the evidence of the attack has been recorded in unexamined log files.”   

https://www.huntonprivacyblog.com/2014/06/16/exploring-cyber-insurance-companies-need-know-now/
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Logging information can include logs relating to events occurring with firewalls, 
operating systems, applications, anti-virus software, LANDesk, web servers, web 
proxies, VPNs, change auditors, DHCPs and a broad range of other audit files. 
 
Most free and commercial operating systems, network services and firewall technologies 
offer logging capabilities and can contain a treasure trove of relevant evidence requiring 
investigative analysis and resources.  Also, actual correlation and aggregation tools such 
as “Security Incident Management” (SIM)” or “Security Event Management” (SEM) 
solutions can make audit logs far more useful for subsequent manual inspection and can 
be quite helpful in identifying subtle attacks. 
 
For the best results, such logging should be activated, with logs sent to centralized 
logging servers. Firewalls, proxies, and remote access systems (VPN, dial-up, etc.) 
should all be configured for verbose logging, storing all the information available for 
logging in the event a follow-up investigation is required. Operating systems, especially 
those of servers, should be configured to create access control logs when a user attempts 
to access resources without the appropriate privileges. To evaluate whether such logging 
is in place, law firms should periodically scan through its logs and compare them with 
the asset inventory assembled in order to ensure that each managed item actively 
connected to the network is periodically generating logs. 
 
However, SIM/SEM analytical solutions for reviewing logs can only provide value, 
when the right expert is conducting the analysis.  These tools are neither a cure-all nor a 
replacement for skilled information security personnel and system administrators. Even 
with automated log analysis tools, human expertise and intuition are often required to 
identify and understand what is gleaned from log files.  
 
Logging information can be of critical use during a cyber-attack response, and it is too 
often something management overlooks as a priority; thus, law firm executive 
committees should probe IT personnel about logging practices and procedures and make 
sure that an expert (internal or outsourced) is analyzing whatever logging information the 
law firm is amassing.   
 
The Cloud.  Reportedly, the cloud is now used by 64% of lawyers in their practices, 
which is only going to increase.  Cloud storage has many potential advantages for law 
firms, including cost savings, scalability, increased mobility and easier collaboration. 
However, when a lawyer stores firm and client information in the cloud, that information 
is essentially stored off site, possibly in another country, and law firm executive 
committees should make sure their respective law firms are using cloud providers that 
can reasonably protect and provide assurances on overall data security.   

Important due diligence questions along these lines include whether the cloud data is 
encrypted (in transition and in motion); who holds encryption keys; whether the cloud 
data is subject to search and seizure (both domestically and internationally); the nature of 
data protections used by the cloud firm; whether law firm clients have for the cloud data 
approved cloud storage; what logging exists and how long are logs maintained; how and 

http://www.american.edu/oit/software/LANDesk-FAQ.cfm.
http://www.webopedia.com/TERM/V/VPN.html
https://technet.microsoft.com/en-us/library/cc781008%28v=ws.10%29.aspx?f=255&MSPPError=-2147217396
http://www.americanlawyer.com/id=1202674274535/Survey-Data-Security-Is-Tech-Chiefs-Top-Worry
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when cloud data is destroyed; can cloud data be technologically subject to a litigation 
hold; what auditing is permitted of the security capabilities of the cloud company; what 
types of pen testing are undertaken by the cloud firm; and what are the specific security 
policies and procedures of the cloud firm.   

Along the same lines, cloud-based file sharing services, such as Dropbox, Box, and 
others, are another way confidential information leaks out of a firm.  For instance, 
according to the American Bar Association, Dropbox saw a dramatic increase in law firm 
usage, going from 4 percent in 2012 to 58 percent in 2013.  However, unbeknownst to 
many law firm executive committees, cloud services like Dropbox are often used through 
personal accounts (despite many large firms prohibiting, as a matter of policy, the use of 
such services for these purposes.)  Some law firms also block access to such services 
from the firm’s desktop computers with effective security controls, while other law firms 
are less sophisticated or simply resist the notion of becoming the automated “data nanny” 
for their employees.  

Encryption.  Encryption seems to be a no brainer for law firms for information 
transmitted as well as stored, as well as of laptops, cell phones, tablets and other mobile 
devices (encrypting devices in particular is a relatively easy step which can dramatically 
mitigate the risk to critical firm or client data).  If a computer or device is encrypted, even 
if the laptop or device is lost or stolen, the information is arguably not accessible.  Yet, 
surprisingly, according to a recent “ABA Tech Report,” a mere 42 percent of law firms 
are using file encryption.  This obviously needs to change.   

With respect to email, there are many encryption products available – from the super 
technical to the more basic and there is absolutely no technical reason for not encrypting 
law firm data.  (Even operating systems, including for Macs, come with encryption 
options, Apple, for example, makes it simple: just turn on FileVault.)  These options 
include utilizing a third party service to encrypt the content of your messages, encrypting 
email database/file systems and encrypting emails in transit. All law firm file access 
should also be logged, analyzed and reported for unauthorized use or unusual activity or 
anomalies. 

Of course, just encrypting your sensitive data is not enough. The type of encryption is of 
equal importance. There are a plenty of weak and easily cracked encryption 
implementations in the marketplace. Not much is accomplished when a law firm encrypts 
client data and then an attacker easily brute forces encryption keys because of an outdated 
or flawed algorithm.  

The implementation is also critically important. For instance, a law firm could choose the 
most robust encryption algorithms and yet unknowingly expose the encryption keys 
somewhere else (e.g., in an insecure keystone or an easily crackable encrypted Excel 
spreadsheet) and allow an attacker to access and exfiltrate sensitive client data.  Law firm 
executive committees should be sure to consult with a trusted encryption expert before 
any encryption implementation, procurement or rollout.   

http://www.americanbar.org/publications/techreport/2013/overview.html
http://www.americanbar.org/publications/techreport/2015/Security.html
http://www.attorneyatwork.com/full-disk-encryption-for-your-mac/


	 Page 23 of 30	

Spam Filters, Anti-Virus and Host Intrusion Protection.  These tools should be basic 
for all law firms, and should be centrally managed and updated regularly. Spam filters in 
particular need to be kept current if they are to do an adequate job of intercepting 
malware laden email, a popular social engineering tactics used in cyber-attacks against 
law firms.    

Social engineering schemes which target personal workstations (which often have the 
least amount of protection) through email are particularly prevalent in law firm cyber-
attacks, as the attackers hope that a careless, distracted or bleary-eyed employee will 
click on a bogus link, allowing the hacker entry.  This poses a widespread risk, 
considering the size of law firms today and their international and work-at-home 
operations.  In fact, end user computers have become much more likely law firm targets 
for attackers, who would rather employ a simple social engineering scheme rather than 
try to work their way through a web server or other external-facing protections.  

Law firms should also centrally run analysis programs, often called host-intrusion 
protection (HIP), to detect anomalies and malware that antivirus programs can often miss.  
This includes network monitoring as well as security software installed on desktop, 
mobile devices and servers.   

But monitoring and security software is useless if the programs are constantly generating 
alerts that no one has the time to analyze.  Law firm executive committees should ensure 
that IT departments have enough resources to staff cybersecurity monitoring and a third 
party to detect and respond to alerts.  Outsourcing these types of responsibilities while 
sometimes costly, typically makes the most sense for law firms and can enable 
meaningful cybersecurity partnerships with long term benefits.   

Indeed, outsourcing has often become the norm for most law firms, unless a law firm can 
have the benefit of a Security Operations Center capable of (1) inspecting all traffic, (2) 
classifying it as benign, malicious, or questionable, (3) analyzing questionable traffic 
rapidly to determine whether it is malicious, (4) curtailing malicious traffic (which can 
require reverse engineering the malicious code), and (5) taking the necessary steps to 
remediate any damage. 

Patching and Updating.  Of course, the need to update software when a patch is issued 
to address exposed software security flaws seems as basic as the need to take out the trash 
at the end of the day – and may not at first glance, seem worthy of specific law firm 
executive committee oversight and enforcement.   

Yet, many security breaches still occur because software was not updated in a timely 
manner.  In other words, software versions with known security vulnerabilities continue 
to be used by law firms, in spite of their risk.  Basic procedures to update software with 
patches offering the latest protection are a necessity and basic expectation of all law firm 
stakeholders – so it is worth, at least, probing management about its software patching 
practices.  
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The recent Panama Papers hack was most likely accomplished via an outdated and 
unpatched version of Drupal and/or WordPress.  The Mossack Fonseca site contained 
outdated, unpatched, and vulnerable versions of both types of software that could have 
been leveraged to compromise the Internet reachable servers.  

No technical solution can be effective if not kept up to date. The number one reason that 
law firms get compromised is because of a failure to apply patches. When law firms fail 
to patch their operating systems and software (a typically inexpensive and routine 
exercise), they are inviting a cyber-attack.    

Internal Threats.  Recent data breaches like the Panama Papers breach are not just 
cautionary tales about the need to secure stored data or block exfiltration.  The root cause 
and risk can just as easily be unauthorized access.  Law firms must always remain acutely 
aware of insider threats and double-down in their due diligence of new hires, as well as 
re-screen them on a regular basis.  Law firms executive committees might also consider 
using behavioral software solutions to surveil employee email, using algorithms and other 
technologies to detect threatening, disruptive or sloppy client data handling behavior 
among employees. 

BYOD.   Many law firms allow their employees to “bring your own devices” or 
“BYOD,” especially given client expectations of 24-7 communication lines as well as the 
travel demands made upon lawyers.   But BYOD also creates a broad range of risks for 
data breaches. Law firms should have control over every BYOD device, including all 
applications contained therein, as well as the ability to remotely wipe all data from 
devices.  Law firms should also put into operation robust mobile device management 
platforms that support containerization of business and personal data, enhanced security 
controls, encryption key escrow and tracking and management of laptops, tablets, mobile 
phones and other mobile devices. 

Password Policies.  Law firms should have written and technologically enforced policies 
mandating that passwords are changed at certain intervals throughout the year with 
specified configurations and characteristics.  The use of administrative passwords and 
administrative rights should also be tightly controlled, monitored and documented.  
Cyber-attackers prey in particular on administrative passwords, especially those rarely 
used, which can fly under the radar.  Inadvertently keeping old administrative passwords 
or assigning too many administrative passwords can lead to massive data breaches and is 
an easily avoidable vulnerability.  Passwords should be regularly audited for compliance 
with the password policy.  Passwords are the first line of defense in any firm. Weak or 
predictable passwords make it very easy for an attacker to access external email portals or 
VPNs.    

Law firms should have a rigorous password complexity policy. Passwords should be long 
(greater than ten characters), complex, random, and contain numeric, upper/lower alpha, 
and special characters.  Easily guessed credentials, default passwords, shared passwords, 
and cyclical passwords (e.g. Winter2016, Spring2016), coupled with a single factor VPN, 
web portal, or Internet reachable email portal, can spell disaster for a law firm.   
Attackers will find external portals, enumerate users, and guess passwords and then start 

http://generalcounselnews.com/cybersecuritylawreport-how-law-firms-should-strengthen-cybersecurity-to-protect-themselves-and-clients/
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accessing private data.  Once the attacker is on the network and impersonating a valid 
user, detection will be more difficult, costly and time consuming.  

Wireless Precautions.  Law firm partners and associates spend large amounts of time on 
the road and are often tempted to use unknown and unsafe wireless access.  Wireless 
access points are not much different than untrusted devices and software.  Exploitation of 
mobile devices, including laptops, utilizing public wireless access, such as in airports, 
train stations and hotels is a common cyber-attacker skill. Law firm executive committees 
should deploy technological barriers to enforce strict policies along these lines and 
provide safe and secure mobile hot-spots for traveling attorneys and legal staff.    

Endpoint Detection and Response.  Law firm executive committees should consider the 
most recent wave of dedicated incident response solutions known as “endpoint detection 
and response” or “EDR” tools have come into being. Typically installed within a swath 
of IT equipment including domain controllers, database servers, and workstations, the 
real-time “intelligence feeding” of EDR tools will likely become a corporate cyber-
security standard.  

For instance, most internal data breach investigations kick off with manual data 
acquisition, user system forensics, and log file analysis on data aggregated and collected 
after the suspected cyber attack. By providing continuous monitoring and recording of 
activity on endpoints and servers, EDR tools reduce the need for such after-the-fact data 
collections. EDR tools decrease the cost, complexity, and time of internal investigations 
and regulatory response, while simultaneously accelerating the identification of root 
causes and attack vectors of data breaches.  

EDR technologies also provide a richer depth of behavior-based anomaly recognition and 
better visibility into threats of all varieties, not just malware. For example, by providing 
instant aggregate threat information and decreasing the “dwell time” of targeted attacks, 
EDR solutions enhance enterprise visibility and help counter internal threats and 
malfeasance.  

Flexible IT Budgeting.  Most budgeting at law firms is conducted annually and planned 
carefully and thoughtfully before execution – yet cybersecurity budgetary priorities can 
shift very quickly.  Thus, a one-year budgetary cycle might not be swift or agile enough 
to manage rapidly emerging cyber-threats.  Moreover, the average cost of a data breach 
continues to increase.  Law firm executive management should understand how 
cybersecurity budgeting works; how emergency items are identified and funded; and 
whether the budget appropriately provides for contingencies in the event of a cyber-
attack or sudden cybersecurity need. 
 
Incident Response Firm on Speed-dial. When a law firm experiences a cyber-attack, 
the law firm will likely need to hire an expert and experienced digital forensics/data 
breach response firm to investigate for several reasons.  First, very few law firms employ 
the kind of personnel who have the technological expertise to understand and remediate 
today’s cyber-attacks.  Second, like any company in a crisis, engaging an independent 
and objective investigator not only insures integrity in the response but also creates a 

https://digitalguardian.com/blog/what-endpoint-security-data-protection-101
https://digitalguardian.com/blog/what-endpoint-security-data-protection-101
http://www.cybersecuritydocket.com/2015/05/08/edr-the-future-of-cybersecurity-and-incident-response/
http://www.cybersecuritydocket.com/2015/05/08/edr-the-future-of-cybersecurity-and-incident-response/
https://securityintelligence.com/cost-of-a-data-breach-2015/
https://securityintelligence.com/cost-of-a-data-breach-2015/
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defensible record if challenged later on (e.g. by regulators, class action lawyers, partners, 
customers, etc.).  Finally, if the digital forensics/data breach response firm is engaged by 
outside counsel, a law firm can (arguably) maintain and secure the attorney-client 
privilege for the reports and other investigative documents pertaining to the attack.   

Given the scarce number of firms who can truly investigate a cyber-attack, especially 
those with oft needed malware reverse engineering expertise, it makes sense to search for 
a firm before experiencing a cyber-attack and negotiate some sort of master service 
agreement.  

Malware.  Law firm leaders should realize the term “malware” is often misunderstood.  
The term “malware” is often defined as software designed to interfere with a computer's 
normal functioning, such as viruses (which can wreak havoc on a system by deleting files 
or directory information); spyware (which can gather data from a user’s system without 
the user knowing it.); worms (which can replicate themselves in order to spread to other 
computers -- unlike a computer virus, a worm does not need to attach itself to an existing 
program); or Trojan horses (which are non-self-replicating programs containing 
malicious code that, when executed, can carry out an attacker’s actions determined by the 
nature of the Trojan, typically causing loss or theft of data, and possible system harm).   

However, the definition of malware is actually far broader. In the context of a cyber-
attack, malware means any sort of program or file that is used by attackers to infiltrate a 
computer system. Like the screwdriver a burglar uses to gain unlawful entry into a law 
firm’s headquarters, legitimate software can actually be malware.   

For example, in a so-called Advanced Persistent Threat or APT attack, malware can be 
tricky to identify.  APT attacks are typically stealthy, sophisticated, targeted and 
relentless state-sponsored attacks that employ a carefully crafted and evolving 
reconnaissance, low-and-slow approach, that is difficult to detect, and are not flagged by 
antivirus technologies and other traditional cybersecurity tools.  In fact, most malware 
used by APT attackers is undetectable by off-the-shelf antivirus products.   

During an APT attack, attackers will often use “RAR” files as containers for transporting 
exfiltrated information, yet RAR files have a broad range of legitimate uses and can be 
used in the context of general corporate activities.  (Specifically, RAR is the native 
format of WinRAR archiver. Like other archives, RAR files are data containers, they 
store one or several files in the compressed form. After you downloaded RAR file from 
the Internet, you need to unpack its contents in order to use it.) 

Thus, reverse engineering malware, which can be hiding in plain sight, is both an art and 
a science.  Forensic investigators, incident responders, security engineers, and IT 
administrators employ a broad range of practical skills to examine malicious programs 
that target, access and infect corporate computer systems. Understanding the capabilities 
of malware is not only critical for responding to information security incidents, but it is 
also critical to an organization's ability to derive threat intelligence and to fortify 
defenses.   

http://scienceline.ucsb.edu/getkey.php?key=52
http://www.symantec.com/theme.jsp?themeid=apt-infographic-1
http://www.rarlab.com/rar_file.htm
http://www.rarlab.com/rar_file.htm
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Yet, malware reverse engineering is costly, with hourly rates more akin to a law firm 
partner’s rather than information technology specialists.  Even finding a specialist with 
reverse malware engineering skills can quickly become a challenge -- educational 
institutions are only just beginning to graduate individuals with malware skills and most 
malware specialists are self-taught or are “home-grown” within digital forensic firms.  
Thus, law firms should bear in mind that without a competent digital forensics firm, 
staffed with digital forensic examiners who are skilled at malware reverse-engineering, 
its executives may end up feeling like a homeowner with a rapidly flooding basement -- 
yet no plumber to help find the leak and plug it up. 

Physical Security. Contrary to many popular notions of cyber-attacks, cyber-attacks can 
sometimes begin with a physical breach.  For instance, a cyber attack can start when an 
outsider surreptitiously gathers fodder for a social engineering scheme (such as a spear-
phishing campaign) or when an insider (such as a so-called “bad leaver”) gains access to 
a law firm’s network and wreak havoc, without initially using malware or other 
clandestine technological means.  Hence, a law firm’s cybersecurity efforts should also 
involve a review of physical security of facilities, including management’s plans for 
reception and entry checkpoints; ID scanner and other access records; video or still 
footage; physical logs; and even elevator and garage records. 

Training Programs.  The most significant cybersecurity vulnerability at any law firm 
will always be its employees.  If law firm employees do not adhere to cybersecurity rules 
and requirements, an attacker’s exploit becomes all the more effective and capable of 
doing damage.  Law firm executive management should understand how often and how 
effective are the firms’ cyber-safety training programs; who participates in the training 
and how does the law firm handle policy violations, especially violations by partners, 
who studies have shown are typically the least compliant with cybersecurity policies. 

Personnel Continuity:  Recruitment, Hiring and Retention.  Competition for talent in 
the information security space is intense, while the pressure on IT security senior 
executives is infinite and exhausting. Moreover, despite their rapidly rising salaries, IT 
turnover remains constant and there is a serious shortage of experienced and capable IT 
senior executives, especially CISOs.  Law firm management committees should 
understand how their respective law firms are recruiting and retaining IT security talent.  
Relatedly, when a law firm loses key senior IT security personnel, it is not only a red flag 
but also an opportunity for a law firm executive committee to examine succession plans 
and to obtain an unbiased, albeit possibly disgruntled, view of any cybersecurity flaws.  

The art and the benefit of the exit interview is lost on so many law firms today – too often 
because departing employees are dismissed as resentful and unreliable. In the case of a 
resigning IT executive, a proper exit interview may reveal critical cybersecurity 
weaknesses.  Upon every important IT employee departure, law firm executive 
management should determine if there are threats or known risks that contributed to the 
decision to leave; if the departure is a potential “red flag” about weak cybersecurity; and 
who is best placed to assume (even on an interim basis) the day-to-day IT security 
responsibilities.  Law firm senior management should also be sure that there exists a 

http://searchsecurity.techtarget.com/definition/spear-phishing
http://searchsecurity.techtarget.com/definition/spear-phishing
https://snlkv20b23q3kbgr51pqzz81-wpengine.netdna-ssl.com/wp-content/uploads/sites/180/2014/12/2011_BNA_21st-Century-Genesis-of-the-Bad-Leaver.pdf
http://ww2.cfo.com/technology/2014/01/meet-worst-violators-cyber-security-policies/
http://blogs.wsj.com/cio/2014/12/18/more-cisos-needed-to-battle-cybersecurity-threats-in-2015/?KEYWORDS=ciso
http://blogs.wsj.com/cio/2014/12/18/more-cisos-needed-to-battle-cybersecurity-threats-in-2015/?KEYWORDS=ciso
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succession plan in their IT departments and fully understand the HR approach (if any) to 
reduce turnover, recruit fresh talent and retain valued employees. 

Business Continuity Plan.  The critical importance of a business continuity plan in the 
event of a natural disaster is widely recognized and accepted. Yet, too often, such plans 
are not evaluated in the context of assessing cybersecurity risks.  Law firm executive 
management should determine if the law firm has properly evaluated the effectiveness of 
its business continuity plan in the context of a cyber-attack, and if the business continuity 
plan should be reconsidered and refreshed with these additional considerations in mind. 

Pre-Breach Law Enforcement Liaison.  Keeping up with the latest developments in 
cybersecurity and the latest tools and techniques being utilized by cyber-attackers is a 
career within itself – and requires building relationships with law enforcement, including 
the FBI, U.S. Air Force, Department of Homeland Security, the U.S. Secret Service and 
others.    

For example, the FBI has created a document called the FBI Liaison Alert System 
message, or FLASH.  Through the system, the FBI releases high confidence data to the 
private sector with indicators and alerts related to computer intrusions and DDoS attacks. 
From April 2013 to July 2014, the FBI disseminated 34 FLASH messages, about 20 of 
which dealt with threats against the financial sector. The FBI disseminated, among other 
information, indicators for approximately 115,000 compromised systems in these FLASH 
messages. These declassified, technical indicators, associated with intrusions, are meant 
to enable industry partners to be on the lookout for and defend their infrastructure from 
nefarious traffic on their networks. 

When the FBI receives credible information regarding a threat to U.S. critical 
infrastructure, FBI coordinates with DHS to discuss and determine victim notification 
and mitigation strategies, at times involving other agencies, such as the Department of 
Treasury, as well.  To become a part of this network, all a law firm need do is reach out.   

For instance, the U.S. Department of Justice (DOJ) has made cybersecurity a primary 
focus of its attention.  Two common scenarios in which companies such as law firms can 
interact with the DOJ on cyber issues are: (1) ongoing investigations into data breaches or 
other security incidents, some of which involve an investigative agency affirmatively 
notifying a law firm that it is a cybercrime victim; and (2) general public-private party 
outreach efforts including sharing of potential threats and vulnerabilities.  

In each of these scenarios, law firms might interact with one or more of the following 
three principal DOJ components involved in cybercrime prosecutions: the Criminal 
Division’s Computer Crime and Intellectual Property Section (CCIPS), the National 
Security Division (NSD) and any one of the 93 individual U.S. Attorney’s Offices 
(USAOs). CCIPS is the DOJ’s cybercrime subject- matter expert. NSD is the DOJ’s 
national security subject-matter expert and combats cyber-based threats to national 
security. USAOs are the DOJ’s front lines in prosecuting cybercrime, and frequently 
interface with cybercrime victims. These three groups combined form a network of over 
300 DOJ cyber prosecutors.  

https://www.fbi.gov/news/testimony/cyber-security-enhancing-coordination-to-protect-the-financial-sector
https://www.fbi.gov/news/testimony/cyber-security-enhancing-coordination-to-protect-the-financial-sector
https://www.us-cert.gov/ncas/tips/ST04-015
https://www.fbi.gov/news/testimony/cyber-security-enhancing-coordination-to-protect-the-financial-sector
https://www.fbi.gov/news/testimony/cyber-security-enhancing-coordination-to-protect-the-financial-sector
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Law firm executive management should also understand how the law firm will address 
the competing constituencies that arise during a data breach.  On one hand, there are the 
FBI, Secret Service, and other law enforcement agencies who want to help find the 
intruders, and on the other hand, there are the myriad attorneys general and other state 
regulatory agencies who will be issuing requests and demanding answers about the safety 
of the PII of their respective citizenries.  Law firm senior management should make sure 
some member of the data breach response team understands the rules, practices and 
procedures that govern the sharing of intelligence with government agencies.  That same 
attorney should also make overtures to law enforcement agencies to build bridges and 
establish communication lines before any data breach occurs.   

Staying Current.  Not all law firms face the same cybersecurity risks.  There is no “one 
size fits all” approach.  Law firms that house and maintain large amounts of critical 
information and data need to tailor any defense, mitigation and response plans 
accordingly.  By taking steps to insure that information flow about data breaches within 
the industry and the latest intelligence about rising threats are considered by IT 
management on an ongoing basis, law firms can stay current on the latest threats and 
prepare accordingly.  Preparedness is the key.   

Law firm executive committees should determine what steps their law firms have 
undertaken in the realm of security science to stay current about the latest cybersecurity 
intrusion modus operandi, data breach trends, etc.  

Conclusion.  Rather than being treated like criminal victims, law firms experiencing data 
breaches should expect to be treated like criminals, becoming defendants in federal and 
state enforcement actions, class actions and other proceedings. And given in particular 
the 47 or so separate state privacy regimes, together with a growing range of federal 
agency jurisdiction, instead of accepting a helping hand, law firms (especially law firm 
leaders) may find themselves accepting service of process of multiple subpoenas. 

These harsh realities together with the spate of large scale and recent headline grabbing 
cyber-attacks experienced by law firms (and that most experts believe that this is just the 
beginning of a new era of cybersecurity defense), mean that members of law firm 
executive committees will become much more actively involved in ensuring the law 
firms they oversee are adequately addressing cybersecurity.  
 
Formerly looked upon as the problem of a law firm IT director, cybersecurity has quickly 
evolved into an issue and responsibility which the law firm management committee 
should understand and oversee.  Law firm partners and other employees expect as much -
- and law firm clients demand it.    
 
Sloane Perris, Chief Legal Officer of the Atlanta-based Krystal company, summed up her 
expectations of law firms as follows, which provides useful insight into the evolution of 
client’s emphasis on the cybersecurity at their engaged law firms: 
 

“As a client, when searching for a reputable data protection firm, I look for a few 
key attributes, including deep knowledge of the latest industry best practices, full 

http://dealbook.nytimes.com/2015/01/22/in-davos-executives-express-worries-over-more-disruptive-cyberattacks/?_r=0
http://dealbook.nytimes.com/2015/01/22/in-davos-executives-express-worries-over-more-disruptive-cyberattacks/?_r=0
https://www.linkedin.com/in/sloaneperras
https://digitalguardian.com/blog/law-firm-data-security-experts-how-protect-legal-clients-confidential-data
https://digitalguardian.com/blog/law-firm-data-security-experts-how-protect-legal-clients-confidential-data
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transparency as a partner, and a comprehensive crisis management protocol.  
First, the firm must comply with not only our own industry standard in the 
hospitality field, but they must follow the highest standards within the data 
protection and regulatory fields. Next, they need to be transparent with us, which 
means going above and beyond to be open about actual and potential risks and 
any associated exposure.  Lastly, any firm I look to hire for data protection must 
have a clear crisis management protocol in place. If a data breach occurs, we need 
them to respond appropriately and urgently to protect our data. In short, we're 
looking for a partner who can help us navigate through an incident that could 
easily cripple our brand.” 

 
In the aftermath of a corporate cyber-attack, law firms and their clients are subjected to 
immediate public scrutiny and, in many cases, unwarranted criticism.  This new cyber-
reality has essentially removed the distinction between law firm executive and IT 
executive.   
 
But cybersecurity engagement for law firm executive committee members does not mean 
that they should obtain computer science degrees or personally supervise firewall 
implementation and intrusion detection system rollouts.  Law firm leaders can 
accomplish oversight of cybersecurity in two ways.  First, by using the concerns outlined 
in this guide to become actively involved in ensuring the law firms they oversee are 
adequately addressing cybersecurity. Second, and most importantly, by approaching the 
subject in much the same way as they would probe a law firm's internal financial 
statements and reports: with a vigorous, skeptical, intelligent and methodical inquiry.  
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