Retail Cases To Watch In 2022 - Law360

1/4/22, 8:44 AM

Portfolio Media. Inc. | 111 West 19th Street, 5th floor | New York, NY 10011 | www.law360.com
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com

Retail Cases To Watch In 2022
By Hailey Konnath

Law360 (January 3, 2022, 12:03 PM EST) -- A slew of cases is poised to keep the retail industry
busy in 2022, including high-stakes appeals stemming from antitrust litigation over Apple and
Google's app stores, disputes with landlords over rent during the peak of COVID-19 closures and
fallout from data breaches.
Here are the cases that retail attorneys should be watching in the new year.
Apple and Google's App Stores Face Antitrust Challenges
Both Apple and Google are battling high-profile challenges to their respective App Store and
Google Play policies, part of a broader antitrust movement over how tech giants work with app
developers. The companies are accused of monopolizing the markets for the distribution of apps
on their respective devices, with restrictions placed on developers and a 30% commission
collected on many apps and in-app purchases.
Epic Games, the company behind Fortnite, kicked off its fight against Google and Apple by offering
Fortnite gamers a direct payment option for in-game purchases on both Android and iOS devices,
cutting out the middleman and giving players discounts based on the reduced charge. The move
violated rules imposed by the app stores run by Apple and Google, prompting the companies to
kick Fortnite off their stores.
Epic then fired off its antitrust lawsuits. In September, a California federal judge ordered Apple to
let Epic Games and other app developers steer customers to outside platforms for purchases
but also allowed the Silicon Valley giant to keep other restrictions in place, including blocking apps
and alternative distribution mechanisms from outside the iPhone App Store. The mixed ruling from
U.S. District Judge Yvonne Gonzalez Rogers prompted Ninth Circuit appeals from both Google and
Apple, as well as Epic.
Antitrust professionals say the ruling by Judge Gonzalez Rogers could provide momentum to
lawmakers' efforts already underway to rein in the power of major technology companies.
Legislators can now point to her ruling as proof that current antitrust laws are not up to the task
of protecting competition in an online environment controlled by a handful of dominant platforms.
However, the Ninth Circuit handed an eleventh-hour win to Apple in early December and agreed
to pause the lower court injunction the day before the new restrictions were to take effect,
pending appeals.
Taylor Owings, an antitrust and competition attorney with Baker Botts LLP, said the level of
amicus activity in the Apple and Epic appeals demonstrates how much is at stake in what she
called "this first litigated judgment applying the competition laws to review a major digital
platform's design choices."
https://www.law360.com/articles/1447812/print?section=competition

Page 1 of 4

Retail Cases To Watch In 2022 - Law360

1/4/22, 8:44 AM

"One of the most interesting questions on appeal will be how much daylight there is between the
federal antitrust laws and California's Unfair Competition Law, which is the basis for the injunctive
order requiring Apple to modify some of its app store policies," Owings said.
She added that the most important holding under the federal antitrust laws was that Apple's
design choices limiting access to the platform were justified by the improvements they created,
like the security of the ecosystem.
"If it turns out that the analysis really is different under California's Unfair Competition Law, then I
think it raises a legitimate policy question about which test leaves consumers better off," Owings
said.
Amazon in the Antitrust Crosshairs
Amazon is facing increased scrutiny from federal and state regulators over its contracts with
sellers. In May, the District of Columbia attorney general lodged a suit in D.C. Superior Court
accusing the e-commerce giant of stifling competition, resulting in higher prices for consumers
and reducing innovation for the online retail marketplace.
D.C. Attorney General Karl A. Racine targeted contract clauses that prevent sellers on Amazon's
platform from selling their products for cheaper elsewhere, including on their own websites.
Racine said that Amazon has a 50% to 70% share of the U.S. online retail sales market and uses
this dominance to wrench unreasonably high fees from the sellers.
Racine's lawsuit was seen as a potential guidepost for potential future enforcement against
Amazon, which now joins Facebook and Google on the list of major online platforms targeted by
U.S. antitrust authorities. In October, Amazon moved to toss an expanded version of the suit,
arguing that Racine is looking to undermine the company's pro-consumer approach.
In November, Italy's antitrust authority fined Amazon and Apple a combined €200 million ($225
million) for an anti-competitive agreement that prevented the sale of Apple and Beats products.
And in December, that same authority — the Autorità Garante della Concorrenza e del Mercato —
said it had fined Amazon €1.13 billion for allegedly abusing its market dominance in breach of
European Union competition rules.
Ryan Young, a senior fellow at the Competitive Enterprise Institute, told Law360 that while 48
state attorneys general had filed an antitrust complaint against Facebook in 2020, none had
joined Racine in his Amazon complaint. That means the case "likely won't go anywhere in 2022,"
he said.
"If anything substantive happens in the U.S. against Amazon in 2022, it will likely be a fresh
complaint. It could come from different state attorneys general, the federal government or both,"
Young said.
Young noted that Amazon is facing a European Union case and that will likely result in a
settlement with a fine somewhere in the billions.
"Amazon will likely make some cosmetic changes to its business practices, then continue on as
usual," he said. "All of the Amazon cases have something in common: They rely on a distinction
between physical and online commerce. At this point in the 21st century, that distinction does not
matter."
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Landlord-Retailer Rent Disputes in the Wake of COVID-19 Closures
Retailers and landlords are still duking it out over rent charged at the outset of the COVID-19
pandemic, which a number of retailers say they shouldn't have to pay because of governmentmandated closures. Some retailers have also pointed to COVID-19 as justification for breaking
their leases. The disputes have ensnared a long list of retailers, including Valentino, Victoria's
Secret and Mattress Firm.
For example, Victoria's Secret is fighting claims that it owes $32.4 million for abandoning its
store at the Westfield World Trade Center shopping center in New York. In a May suit, Westfield
claimed that its former tenant has wrongly used temporary COVID-19 closures as a reason to
pack up and leave the mall with $4.3 million in past-due rent, as well as $28.1 million in future
payments left on the lease, which runs through 2029.
The retailer has since fired off its own counterclaim, accusing Westfield of violating the terms of
the lease and looking to recover attorney fees and court costs associated with the suit.
And Gap is still battling its landlord over pandemic rent for a pair of stores in Manhattan. A
New York federal judge held in March that The Gap Inc. can't use the pandemic and ensuing
lockdown orders as an excuse not to pay for its Gap and Banana Republic stores at 59th Street
and Lexington Avenue. The company wasn't prevented from offering curbside pickup, online order
fulfillment or limited in-store shopping, U.S. District Judge Laura Taylor Swain held at the time.
Since then, Gap and its landlord Ponte Gadea New York LLC, have exchanged document requests
and served subpoenas for documents and depositions in the dispute, according to a status update
from early December. They're now fighting over damages.
Notably, the use of rent abatement clauses in commercial leases has jumped by nearly 50%
since 2019, as tenants and landlords continue to spar over how the COVID-19 pandemic factors
in, according to data from Practical Guidance released in June. Pandemic-related force majeure
clauses are also on the rise, Practical Guidance said.
Aaron Goodman, of counsel at Baker McKenzie, told Law360 that there are significant divides in
policy and approach from state to state when it comes to pandemic-era commercial leasing
disputes. In New York, trial courts have largely favored landlords, mostly placing the burden of the
pandemic on the shoulders of commercial tenants — "and often to devastating effect for the
business."
With respect to leasing disputes stemming from COVID-19 closures in New York City, the new
frontier in the battle has turned to a provision of the city's administrative code, Section 22-1005,
Goodman said. That section "makes unenforceable certain personal guarantees of commercial
lease obligations for businesses that were subject to closure orders, where such guarantee is by
an individual and being enforced because of a default which occurred during the COVID-19
pandemic," he said.
"The constitutionality of Section 22-1005 and the scope of the protections afforded individual
guarantors will likely become the primary focus of COVID-19 lease litigation, as the wave of legal
cases filed against small businesses begins to mature," Goodman said. "However, where New York
courts have largely favored landlords on theories of lease liability, those same courts are now
largely upholding Section 22-1005 protections for individual guarantors."
Data Breach Litigation Continues to Explode
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In 2021, retailers continued to grapple with data breaches — and the litigation that follows. In
August, T-Mobile was hit with the first two putative class actions stemming from the massive
data breach that the company said had exposed the information of more than 50 million
customers and credit applicants.
And in April, Home Depot slammed three insurers with a federal suit in Ohio, claiming they owe
$50 million in coverage for the retailer's settlement of a 2014 suit over a data breach that
compromised the "security and safety" of millions of its customers' payment cards.
Retailers have a treasure trove of personal information — credit card numbers, names, addresses
and more — and that makes them high-value targets, according to Jason Johnson, a partner at
Moses & Singer LLP.
"Every hack in this space seems to affect millions of customers," Johnson told Law360.
"I expect to see hackers continue to target retailers with even more sophisticated attacks in the
coming months and into next year," he said. "In particular, I expect to see more ransomware
attacks as these attackers are becoming more sophisticated."
U.S. Securities and Exchange Commission investigations are another major ongoing cyber-related
issue for retailers, according to John Reed Stark, a data breach response and digital compliance
consultant and senior lecturing fellow at Duke University School of Law.
Stark said the SEC has been "feverishly investigating" whether companies, especially retailers,
had failed to disclose the effects of the now-infamous cyberattacks targeting SolarWinds
Corp. enterprise network management software, offering amnesty to businesses that come
forward — and potential enforcement actions and steep fines for those that don't.
In August, the SEC filed administrative enforcement actions against two public companies for
cyber-related disclosure failures, according to Stark, who spent 18 years in various roles at the
SEC, including 11 as the founder and chief of the agency's Office of Internet Enforcement.
"For retailers, when data security incidents occur, some poor corporate sap, doomed to be secondguessed, must determine where to draw the line on qualitative and quantitative risk, deciding
everything from which incident warrants escalation, to which incident necessitates an 8-K filing, to
what exactly to disclose in public filings," Stark said. "It's a Herculean task but has become an
integral aspect of data security practices in every industry."
"And as for asserting a lack of materiality as a defense — forget about it," Stark continued. "Just
like a grand jury can find grounds to indict a ham sandwich if it wants, the SEC can find grounds
to allege materiality in a cyber-related disclosure matter against a retailer."
--Additional reporting by Al Barbarino, Bryan Koenig, Dave Simpson, Matthew Perlman, Nadia
Dreid, Andrew McIntyre, Rachel Scharf and Lauren Berg. Editing by Robert Rudinger and Steven
Edelstone.
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